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2011 Associateship Exam

Awards and Certificates

he Institute is delighted that the examina- LexisNexis, Glyn Edvards of CCH Wblters Kluwer,
Ttion results continue to show that the David Anderson of McGrigors and Medet Al and
change to a modular system (introduced in Victoria Knowles of Crative Tax Recruitment.
2008) continues successiully.
In preparation for the examination students
will study a wide range of subjects including legal,
business, ethics, VAT, customs, excise, green
taxes, IPT, stamp taxes and direct taxes. These
subjects will be covered by one or more of the
four examination papers.
Each year the Institute may award prizes for
the best performance in each of the four papers
and also a prize for the best overall performance.
It is very grateful to the companies who so gen-
erously sponsor these awards which are
McGrigors for the best performance in Paper |,
LexisNexis br the best performance in Paper Il
and also the Best Overall performance, Wolters
Kluwer/CCH fr the best performance in Paper I
On 7 July and Creative Tax Recruitment for the best perfor-
mance in Paper IV.
2011 the A reception was held on 7th July for the pre-
Institute held  sentation the 2010/11 Associate Examination Gillian McGill of Grant Thornton with John
a reception to awards and certificates of membership to newly  Barnes, Education Director and Anita Harwood of
admitted Associates. The Institute was delighted LexisNexis, the prize sponsors. Gillian received
present the  that the award sponsors were represented the Butterworths de Voil prize for the Best
2010/11 amongst the guests attending on the day. These Performance in Paper II.
were Anita Harwood and Louise Ciracknel of

Associateship
Examination
awards and
certificates
Leanne Bell of KPMG with John Barnes,
Leanne Bell of KPMG receiving McGrigors Prize  Education Director and Glyn Edwards
and award for the Best Performance in Paper | representing Wolters Kluwer, sponsors of the
from John Barnes, Education Director and David  prize. Leanne received the CCH Prize for the
Anderson of McGrigors sponsors of the prize. Best Performance in Paper IlI.
2 Indirect Tax Voice, August 2011
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Andrew Grant of Shorts (CA) was awarded the
prize for the Best Performance in Paper IV. The
prize was sponsored by Creative Tax

Rebecca Parson of PEM VAT Consultant and Recruitment represented on the 6th July by
Anita Harwood of LexisNexis sponsors of this Medet Ali, Director, (pictured above) but
award. Rebecca received The President’s Prize unfortunately Andrew was not able to attend to
for the Best Overall Performance. receive his award from Medet,

A very warm welcome to some of the newly admitted members

Conference 2011

The 2011 Indirect Taxes Conterence will be held on 20 September in London, with speakers
Greg Sinfield, Barbara Farndell, Michael Conlon QC, Rss Denton, Jeremy White, Matthew

Clark, Hui Ling McCartly and Peter Woodham, Mike Loten, David Goy QC. The full programme
and booking form can be found on our website www .theiit.org.uk. Alternatively, hard copies
were posted to all members during July.

Indirect Tax Voice, August 2011 3
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VAT NEWS

Steve
Hodgetts, of
Baker Tilly,
comments on
some recent
VAT news
items which
have attracted
his interest

Salary Sacrfice
Changes Ahead

VAT registration campaign

HMRGS latest VAT campaign focuses on business
es which should be registered but aren’t. The cur-
rent VAT registration threshold is £73,000 and has
steadily increased over recent years.

HMRC is not only looking at the current year
but as back as far as necessary to determine
when a business should have registered and how
much VAT is owed for past years. Examples of the
annual VAT registration threshold in recent years
are:

VAT Registration

Date Turnover Threshold
2010/11 £70,000
2009/10 £68,000
2008/09 £67,000
2007/08 £64,000
2006/07 £61,000
2005/06 £60,000

HMRC has aist of 40,000 tar gets: businesses
that it suspects may have exceeded the above
thresholds. Those ‘targets’ are being sent letters
telling them how to r egister and pay what they
owe.

The ‘inducement offered by HMRC is that
penalties will be restricted to 10% of the tax due,
but only if full disclosure is made of all past tax
irregularities and payment of the VAT and any
penalties due is made by 31 December 2011. Any
business that knows it should be VAT-registered
but decides not to come forward during the cam-
paign, or not to provide a full disclosure of the
VAT due, may face additional penalties of up to
100% of the tax due.

One of the conditions for taking part in the ini -
tiative is that a business discloses to HMRC dl
income, gains and other liabilities that should
have been disclosed in the past. HMRC has not
officially confirmed that penalties on these other
tax arrears will also be restricted to 10%.
However, as HMRC seems determined to maintain
a constant flow of disclosure initiatives, of which
the ‘Restaurants who cook the books’ is a recent
serving, any business wlunteering under the VAT
initiative should also look to settle its entire bill
with only a 10% ‘service charge.

After this initiative closes, on 30 September
2011, HMRC intends to review all information held
on file from tax returns and various other sources

—

and will target businesses that HMRC beleves
should be VAT-registered but which did not come
forward during the campaign. Any business
caught in this aftermath wi Il be subject to the f ull
régime for failure to disclose, which may mean
penalties of up to 100% of the tax due.

VAT obstacle: cost-sharing exemption
consultation launched

VAT can be an obstacle to many cost-sharing
arrangements entered into between members of a
cost-sharing group, as VAT charged on shared
costs and resources currently may not always be
recovered in part or in f ull by the members.

Baker Tilly therefore welcomes HMRG publi-
cation of a consultation document on the possible
framework to implement a VAT cost-sharing
exemption in the UK. The consultation will last
until 30 September 2011, with a summary of
responses published in the autumn and draft leg-
islation being enacted in early 2012.

The principle of the cost-sharing exemption,
which is mandatory under European VAT law, is to
allow independent businesses and omganisations
making VAT-exempt and/or non-business supplies
to form and become members of a cost-sharing
group and to achieve cost savings and efficiencies
by removing VAT from costs shared between
these members.

In principle, and if the services are supplied at
cost and are directly necessary in exercising these
VAT-exempt or non-business activities, this
exemption should facilitate VAT-efficient struc-
tures for cost-sharing arrangements such as back
office outsourcing for accounting, finance and IT
services, and/or shared service centres for HR and
procurements. Provided that the necessary condi-
tions for exemption are met, the VAT exemption
may extend to cross-border cost-sharing arrange-
ments entered into with businesses and organisa-
tions based in other EU Member States.

Potential beneficiaries of a VAT cost-sharing
exemption may include charities forming a con-
sortium to provide services on a costefficient
basis, universities sharing research equipment
and resources, or finance and insurance business
es sharing service centres, administration and IT
services.

If HMRC proposes a straightforward frame-
work which minimises compliance and administra-
tive costs but which at the same time is incapable

Indirect Tax Voice, August 2011
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of abuse or avoidance, Baker Tilly is fully support-
ive of this significant development in removing the
additional cost barriers for businesses and omgan-
isations trying to improve their efficiency and
lower costs by sharing services.

Small business tax: proposals to simplify

The Office for Tax Simplification (OTS) has recent-
ly published two documents that we hope signal
the end of sterile debate about what needs to be
done to reform the taxation of v ery small busi-
nesses and lead to postive action.

What must first be determined is just what a
‘very small’ business is. It is estimated 2 million
small businesses have a turnover of no more than
£20,000, approximately 2.5 million less than
£30,000 and 3 million are below the VAT registra-
tion threshold of £73,000.

Any improvements to either the compliance
obligations or tax computation will be well
received but what is required is a robust system
that is fit for purpose from the start and will not
be subject to excessiwe tinkering and debugging
after it has been introduced.

The OTS notes that a large number of compa-
nies were formed to take advantage of the very
attractive corporation tax regime: for a period the
corporation tax rate was 0% on profits up to
£10,000 and it took a few years before it was
noted that if the rules created a ‘loophole’ large
enough for the proverbial coach and horses, the
next problem would be traffic congestion.

But there are many, very good, non-tax rea-
sons for operating through a company, and newly
incorporated businesses ae obliged to incur the
additional costs associated with preparing and fil-
ing accounts and annual returns at Companies
House. One of the biggest obstacles to flexibility
of business organisation is the absence of tax
relief on disincorporation. In our view the OTS
proposal to remove the tax disadvantages of ‘dis-
incorporating’ from very small companies is a very
sensible idea indeed.

For the millions of very small unincorporated
businesses the OIS has submited a number of
options for consideration. Options such as cash
accounting, or even a fixed flat rate of tax, would
be more attractive than the need to pr epare for-
mal accounts. A note of caution is necessary here
as the VAT Flat Rate Scheme has proved to be rel-
atively unattractive, as the rates prescribed
inevitably mean there are as many losers as there
are winners. It f ollows that consideration of a pos-
sible direct tax flat-rate scheme should be accom-
panied by a review of the VAT scheme to ensure
that the methods ar e not just compatible but, as
nearly as is possible whie maintaining fairness,
the same.

However, for any business with employees, it is
likely that operating PAYE is the greatest adminis-

—

trative burden. Attempting to set an all-encom-
passing flat rate that also took the emplo yees’ tax
liability into account would probably be a step too
far, not least because we still, nominally at least,
have a contribution-based National Insurance
scheme. Attempting to deal wi th that issue would
delay the implementation of this ur gently needed
reform.

Salary sacrifice benefits will be

subject to VAT

HMRC has announced changes to the AT treat-
ment of the provision of employee benefits in
return for salary sacrifice from 1 January 2012,
which may increase the overall cost of these
schemes. This is a result of the decision of the
European Court of Justice (ECJ) in the Astra
Zeneca case regarding the correct VAT treatment
of high street shopping vouchers provided to
employees as one of the options of the scheme.
The ECJ bund that the provision of vouchers
amounted to a supply of services provided in
return for consideration (the salary sacrifice). As a
consequence, Asta Zeneca was able to recover
VAT incurred on acquiring the vouchers, but VAT
was due on the salary sacrificed by its employees.

Until 31 December 2011 HMRC wil continue to
treat the salary forgone as not representing con-
sideration for a supply (except in the case of high
street vouchers). With effect from 1 January 2012
the new position adopted by the ECJ wil apply
and VAT, where appropriate, will be due. This
means that HMRC wll no longer make a distinc-
tion between ‘deductions from salary’ and a
‘salary sacriice’ and VAT, where applicable, will
now have to be paid on the salary sacrificed by
the employee. The cost of the scheme will either
increase for employees, or for the employer (if the
employer is unable to pass on the additional VAT
cost to its employees).

Typical arrangements include cycle-to-work
schemes and home computers, but may also
include food and catering, as well as high street
vouchers. Mary organisations which suffer a
restriction on their VAT recovery, including chari-
ties, education providers and the financial sector,
will now benefit from VAT recovery on these
goods and services. NonVATregistered business
es will need to be aware that salary sacrifice
schemes wil count towards the VAT registration
threshold and the potential requirement to regis-
ter for VAT.

As chidcare is exempt from VAT, the supply of
childcare vouchers and other VAT-exempt benefits
will not be directly affected but VAT recovery on
associated costs ma be restricted. VAT zero-
rated benefits, which could include books or cold
takeaway food, will also not be affected and the
employer will be afforded a full recovery of input
tax on underlying costs.

Indirect Tax Voice, August 2011
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Distortion of Competition

Reflections by
lan M Hatrris,
VAT &
Taxation
Advice Office,
Leicester City
Council
© Leicester
City Council
2011

ion paper on the VAT cost-sharing exemp-

tion (see ‘Current consultations’ on HMRCS
website at www .hmrc.gov.uk/consultations/) —
seeking views on implementation of EU law for
the mandatory exemption for cost-sharing groups
contained in Article 132(1)(f) of the EC Principal
VAT Directive — has highlighted an interesting
interpretation of the meaning of distortion of com -
petition by the ECJ with which HMRC appears to
agree.

This development could, however, have much
wider implications, including in connection with
the long-running /sle of Wight Council case, which
| last discussed in Indirect TaxVoice in August
2010.

The Isle of Wight case, of course, concerns the
distortion of competition test in Article 13(1),
which prevents supplies made by a public body
from being treated as falling outside the scope of
VAT — as ‘non-business activties’ in UK parlance —
where that would cause a significant distortion of
competition.

Whilst the condition in Article 132(1)(f ) does
not include the ‘significant’ caveat, it is neverthe-
less concerned wih the meaning of distortion of
competition in EU law terms.

And, of equal interest, Article 133(d) includes
a similar distortion of competi tion condition which
permits Member States to deny VAT exemption to
those ‘activities in the public interest’ listed in
paragraphs (b), (9), (h), (i), (I), (m) and (n) of
Article 132 (that in par agraph (f), however, being
mandatory).

How a (significant) distortion of competi tion is
to be measured will, eventually, be considered by
the First-tier Tribunal in Isle of Wight but it is
interesting to note that in considering this ca veat
in the context of the cost-sharing exemption,
HMRGCs consultation document draws attention to
the ECJ decision in Assurander-Societetet (acting
on behalf of Taksatorringen) v Skatteministeriet
Case G8/01 [2006] ST C 1842.

PJblication recently by HMRC of a consuta-
i

The Taksatorringen case
The case concerned a Danish association of smdl
insurance companies and whether the associa
tion’s insurance assessment services, carried out
on behalf of its individual member companies,
could be exempt from VAT under what is now
Article 132(2)(f).

Among the issues consideed by the Court
were two questions familiar to those following the
Isle of Wight litigation:

—

(a) whether the pr ohibition on distortion of
competition means that only services never likely
to cause such a distortion are covered by the
exemption and

(b) how is any distortion of competition to be
judged and measured?

Actual or potential competition?

On point (a), we know f rom the ECJS decision in
Isle of Wight (see [2008] STC 2964) that the
Court does not favour such an approach and
indeed in that case, echoing earlier jurisprudence,
held that potential competi tion must be tak en into
account, provided that such is real and genuine,
not merely hypothetical.

Although pre-dating the Isle of Wight judg-
ment — and indeed not referred to therein — the
Court in Taksatorringen arrived at broadly the
same conclusion, that:

‘the expression “provided that such exemption
is not likely to produce distortion of competition”
is not directed solely at distortions of competition
which the exemption is likely to produce immedi-
ately but also at those to which it may give rise in
the future [provided that] the risk that the ex emp-
tion will, by itself, give rise to distortions of com-
petition must nonetheless be real’ and that:

‘VAT exemption must be refused if there is a
genuine risk that the exemption may by itself,
immediately or in the future, give rise to distor-
tions of competition’.

This is very much the line taken by the Court
in Isle of Wight when, referring to the then
recently delivered Advocate-Genemal's Opinion in
Hutchison 3G UK Ltd v CCECase G369/04 [2008]
STC 218, it held that the corr ect test in determin -
ing whether there would be a distortion of com -
petition is whether ther e would be ‘a real risk of a
materially adverse effect on the competitive posi-
tion of present or potential [other pr oviders of
comparable services].

Indeed, whilst the Court in Isle of Wight made
passing reference to EU compettion law, in
Taksatorringen Advocate-Generl Mischo drew
support therefrom in adopting this stance in his
Opinion (which, though not expl icitly referred to in
the Court’s judgment, clearly influenced the Court
in arriving at i ts decision).

In particular, the Advocate-General drew such
support from the Ferriere Nord SpA v EC
Commission Case G219/95 decision, which
referred to the possibility of foreseeing ‘with a suf-
ficient degree of probability, on the basis of a set
of factors of law or fact that it may have an influ-

Indirect Tax Voice, August 2011
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ence, direct or indirect, actual or potential on the
pattern of tr ade’.

Determination and measurement
Perhaps of more interest in the present context is
point (b) above and what actually causes that
actual or potential distortion of competi tion.

Having heard the arguments, A-G Mischo was
quite clear on this: what matters is whether
exempting from VAT the supplies made by an
identified supplier, whilst requiring other suppliers
of comparable services to account for VAT there-
on, is the determining cause of the distortion.

Put another way, all that matters is whether
not accounting for VAT is the cause of the distor-
tion, as opposed to other factors that may be
inherent, including other VAT law constraints that
may have to be met before exemption is possible.

As with its musing on whether or not a distor -
tion of potential competi tion is relevant, the Court
made no more than passing reference to the high-
ly informative Opinion delivered by A-G Mischo
but was clearly influenced by his thinking.

In its judgment, the Court emphasises repeat-
edly — as can be seen from the above — that it is
the VAT exemption, in and by itself, that must not
give rise to distortion of competi tion.

In Taksatorringen and in the context of the
cost-sharing exemption, the A-G pointed out that
the very nature of the cost-sharing group and the
constraints on its constitution and operation as
laid down in Article 132(1)(f) inevitably distorts
competition.

The costsharing group may only ‘claim from
[its] members exact reimbursement of their share
of the joint expenses’ — that is, services must be
supplied at cost with no scope for applying a
‘mark-up’, as any commercial profit-motivated
supplier must. And as the A-G noted, unless hope-
lessly uneconomic, a costsharing group must,
therefore, inevitably undercut any commercial
provider of comparable services.

Furthermore, as the A-G also pointed out,
given that a cost-sharing group is assured of

—6—
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retaining its member customer base, it cannot be
whether or not it can treat its supplies as exempt
from VAT that closes the market to other inde -
pendent providers but rather the fact that a cost-
sharing group exists per se.

Summary and implications
The Court summed up these two inter-locking
points in its judgment thus:

‘... [exemption] must be r efused if there is a
genuine risk that the exemption may by itself,
immediately or in the future, give rise to distor-
tions of competition’ (emphasis added).

A parallel can perhaps be drawn here with the
significant distortion of competition condition in
the second paragraph of Article 13(1) at issue in

Isle of Wight.

As | have suggested in these pages before,
that can only mean a VAT-driven distortion of
competition — that is, a distortion of competi tion
caused by treating a particular supply as non-
VATable and so being able to undercut compara-
ble VATable supplies made by a commercial

provider.

Though expressed in the context of Article
132(1)(f) rather than Article 13(1), ther e seems
no reason why the logic expounded by the ECJ in
Taksatorringen — that the distortion of competi -
tion condition is restricted only to distortions
caused by the VAT treatment, by and in itself, and
not for any other reason — should not equally
apply. The more so since ultimately both Articles
132 and 13(1) are concerned with relieving ‘activ-
ities in the public interest’ from the burden of VAT.

We will have to wait and see whether the
Tribunal in Isle of Wight agrees.

Latest

Latest information on the Isle of Wight case is
that, given the need for at least a five-day hear-
ing, the appeal is not likely to be heard by the
First-tier Tribunal before November 2011 at the

earliest.

Ernest Grayston 1927-2011

It is with sadness that we have to announce that Ernest Grayston recently passed away.
Ernest had been a member of the IIT since 14 February 1994.

He worked at Customs & Excise for 32 years until retiring in 1989 when he then went on to
work as a customs consukant advising various large companies on their imports/exports and
duty issues. He was the National Training Adviser in Namibia for SADC Customs Taining
Project during the 1990s. Ernest was a well-known and regular writer for Indirect TaxVoice.
He also wrote articles on C&E maters for CCH News.

Our deepest condolences go to his family.

Indirect Tax Voice, August 2011
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The Future of VAT

Robert Maas
presents the
response of

the Institute
of Indirect

Taxation to
the EU Green
Paper on the
Future of VAT.
The response
is a long
document and
will be
included in
Indirect

Tax\oice as

space allows

This time
Robert deals
with questions

3to 5 in the
green paper.

10

Q3. Do you think that the current VAT rules

for public authorities and holding

companies are acceptable, particularly in

terms of tax neutrality, and if not, why

not?

We believe that in general the current VAT treat-
ment of public authorities is rational and should
be retained. A supply by a public body in pur-
suance of a statutory obligation is of a different
nature to normal commercial supplies. Even if the
‘customer’ is required to pay for the service, he
does so because he is brced to pay for it and has
no choice of alternative supplier. We think it fun-
damentally wrong to tax the pr ovision of a public
service, as such a tax would simply recycle the
funds from one public pocket to another.

On the other hand if a public authority pro-
vides a service, such as a leisue centre or car
parking, in competition with the priv ate sector and
the consumer has a choice as to whether to use
the public authority service or the alternative one,
that choice ought to be made on pur ely commer-
cial grounds. It would unduly distort competi tion
if the alternative provider had to charge a higher
price by adding VAT but the public authority did
not need to charge VAT.

We also believe that where a public authority
provides a service in pursuance of a statutory
function which is exempted from VAT it is sensible
to continue to allow Member States to implement
national refund schemes outside the VAT system.
These ensure that VAT imposed on supplies to the
public authority does not become a hidden cost to
the public who ultimately fund the provision of the
service.

We think that concerns expressed in the Staff
Document about the risk of local authorities opt-
ing for in-house supplies is exaggerated. Where a
refund scheme is in place there is no incentive to
avoid paying VAT by not using an outside suppli-
er. If by using its own resources a public authori-
ty can provide a service to itself cheaper than by
buying it from an outside supplier that does not
constitute a distortion of competition; it is the
rational consequence of competition. In fact in
recent years the UK has seen a massie growth in
outsourcing by local authorities to outside suppli-
ers, which suggests that the current system is not
a barrier to competition.

One area where we think change is desirable is
the wide discretion given to Member States to
determine the scope of the exemption. This risks
distorting the efficient delivery of public services.
Where a Member State adopts new methods of
delivering services it can be very reluctant to

—

amend the VAT rules to eliminate distortions. An
example is State-funded education in the UK. Until
1988 this was provided solely by local authorities,
but from that date successive governments have
experimented with new ways of delivering educa-
tion generally by encouraging charitable bodies to
set up schools funded largely by the government
with the school being prohibited from charging
students or their parents for education. However
it has taken 23 years for the government to
extend to non-local authority schools the VAT
refund scheme that applies to local authority
schools.

Holding companies

It seems to us that the main issue with holding
companies is the circumstances in which expendr
ture incurred by such a company can have a direct
and immediate link with activities of its sub-
sidiaries. We are not sure that it is right to say
that the position needs to be clarified. We think
that it needs to be rationalised.

The position seems to be:

(a) the disposal of shares in a wholly owned
subsidiary is an economic activty if the holding
company has previously supplied services to the
subsidiary for consideration (Skatteverket v AB
SKAH;

(b) however if the disposal is equivalent to the
transfer of a totality of assets of an undertaking
(as will normally be the case) it is the tr ansfer of
a business as a going concern wihin Article
135(1)(f) of the VAT Directive (Skatteverkel);

(c) but ther e is a right to the holding company
to deduct input tax paid on services supplied for
the purpose of a disposal of shares if there is a
direct and immediate link between the costs asso-
ciated with the input services and the o verall eco-
nomic activity of the holding company
(Skatteverkel);

(d) the mer e acquistion and holding of shares
is not itself an economic activity (/nvestrand BV v
Staatssecretaris van Financiel;

(e) although a new share issue does not cor-
stitute an economic transaction, the issuer is nev-
ertheless entitled to deduct the VAT charged on
expenses incurred in connection with the share
issue provided that all the transactions undertak-
en by the taxable person in the context of his eco -
nomic activity constitute taxed transactions
(Kretztechnik AG v Finanzamt Lin.

The overall position seems to be that a holding
company can treat input tax as attributable to
economic activities if it also provides management
or other taxable services to all of its subsidiaries,

Indirect Tax Voice, August 2011
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unless it also owns shares in other entities which
it does not control or also has other non-taxable
activities. The result is that VAT has to drive the
group structure. If the gr oup is structured as a
main holding company which owns a sub-holding
company which provides management services to
the subsidiary companies, input tax incurred by
the main holding company is not deductible, but i f
the sub-holding company is removed so that the
management services are provided by the main
holding company, that input tax will become
relievable. If a holding company owns shares in
subsidiaries and decides to set up a sepaate sub-
sidiary to provide the management services to its
sister companies, input tax incurred by the hold-
ing company will again be unrelievable. If the par -
ent company directors are jointly employed by all
of the group companies and their salaries are allo-
cated to the subsidiaries for which they work
throughout the year, input tax incurred by the
holding company will be unrelievable, but if the
directors are employed solely by the holding com-
pany and their salaries recharged to the sub-
sidiaries, such input tax will become relievable
even if the holding company makes no profit from
such recharges.

In all of the above situations, the economic
activity of the group as a whole is identical. The
management of the holding company is actively
engaged in the economic activities of the group
which are carried on through its subsidiaries. The
VAT effect accordingly ought to be the same
whichever structure is adopted.

The input tax incurr ed by a holding company in
either the acquisition or ongoing management of
a group, is ultimately a cost component of the
supplies made by the group. The complication
arises from the fact that VAT applies at a legal
entity level and therefore there is no ability to oth -
erwise look through to transactions performed by
another related party, even though, for example,
the finance raised by the holding company will
have been used to fund the activities of the sub-
sidiaries through whatever structure of hive
downs etc is used. In order to ensure the neutral-
ity of the tax, we think that EU- wide VAT group-
ing might be the solution.

Q4. What other problems have you

encountered in relation to the scope of

VAT?

Q5. What should be done to overcome

these problems?

One of the most difficult areas of VAT is identifi-

cation of what is being supplied. This is important

for a number of reasons. It can affect the rate of

tax, the applicability or otherwise of exemptions

or reduced rates and even the place of supply.
This is an area that comes time and time again

in front of both the ECJ and the UK courts. The

—

fact that it does so is itself an indication of how
difficult such identification is.

The ECJ has set out the Pbllowing tests:

(a) As stated in Faaborg-Gelting where the
transaction in question comprises a bundle of fea-
tures and acts regard must first be had to al | the
circumstances in which that transaction takes
place: Card Protection Plan Ltd v CCE (CPP)

(b) Taking into account (i) that ev ery supply of
a service must be regarded as distinct and inde-
pendent and (ii) that a supply which constitutes a
single service from an economic point of view
should not be artificially split, the essential fea-
tures of the transaction must be ascertained in
order to determine whether the taxable person is
supplying the customer, being a typical consumer,
with several distinct principal services or with a
single service (CPP)

(c) There is a single supply in particular in
cases wher one or more elements are to be
regarded as constituting the principal service,
whilst one or more elements are to be regarded,
by contrast, as ancillary services which share the
tax treatment of the principal service (CPP)

(d) A service must be regarded as ancilary to
a principal service if it does not constitute for cus-
tomers an aim in itself but a means of better
enjoying the principal service supplied (CPP)

(e) The fact that a single price is charged is not
decisive, although if the service provided to cus-
tomers consists of sewveral elements for a single
price that may suggest that there is a single ser-
vice. If, notwithstanding the single price, the cir-
cumstances suggest that the customers intended
to purchase two distinct services (one of which is
exempt), it would be necessary to identify the
part of the single price which related to the
exempt service (which would remain exempt in
any event). The simplest method of calculation
should be used for this (CPP)

(f) Even if it were possible to distinguish the
supply of services, allegedly consisting in the sup-
ply of credit, from the supply of goods, the f ormer
supply would have to be construed as being in
any event ancillary to the principle tr ansaction
consisting of the sale of goods (Primback v CCE)

(g) Where two or more elements or acts sup-
plied by the taxable person to the customer, being
a typical consumer, are so closely linked that they
form, objectively, a single indivisible economic
supply, which it would be artificial to split, they
must be treated as a single supply. Although it is
for the national court to determine whether such
conditions exist, it is not possible, without enter -
ing the realms of the artificial, to take the view
that such a consumer has purchased, from the
same suppiler, first, pr e-existing software which,
as it stood, was nevertheless of no use for the
purpose of the economic activity, and only subse-
qguently the customisation, which made that soft -

Indirect Tax Voice, August 2011



[ITPaug2011.qxd 30/11/2011 21:16 Page 14

—6—

REPRESENATIONS

14

ware useful to it. The fact that separate prices
were stipulated cannot affect either the objective
close link which has been shown to exist or the
fact that the two elements f orm part of a single
economic transaction. The single supply must be
classfied as a supply of services where it is appar-
ent that the customisation in question is neither
minor nor ancillary but, on the contr ary, predomi-
nates, as is the case where in the light of factors
such as its extent, cost of dur ation the customisa-
tion is of decisive importance in enabling the pur-
chaser to use the customised software (Levob
Verzekeringen BV)

Whilst the principles might be clear, the num-
ber of cases that have come before both the ECJ
and the UK courts since CPPsuggest that the
application of them is not at al | easy. They also
suggest that the UK courts are relying on (b)(ii)
above in CPPto the exclusion both of the other
CPPtests and of the indication in all of Faaborg-
Gelting, Levob and Finanzamt Oschatzthat, even
where there is a single supply, if one element pre-
dominates the single supply takes its nature from
that element.

The UK courts seem to be taking the view that
the starting point is to start b y seeking to charac-
terise the supply and having done so to then ask
whether that supply is made up of mor e than one
element. This seems to derive from Lord Slynn’s
interpretation of the ECJ guidance when CPP
came back to the House of Lords. He said: ‘It is
clear from the Court of Justice’s judgment that the
national court’s task is to have regard to the
“essential features of the transaction” to see
whether it is “several distinct principal services” or
a single service and that what from an economic
point of view is in r eality a single service should
not be “artificially split”. It seems that an o verall
view should be taken and over-zealous dissecting
and analysis of particular clauses should be aoid-
ed

As a result, for example, the sale of diet food
was recategorised as the supply of a weight loss
programme, where counselling in its use was also
provided at the point of sale; the sale of study
materials to prepare for an examination provided
by the same supplier but which most customers
did not sit, was recategorised as a supply of edu
cation; and the renting of a room to a masseuse,
together with some minor services such as recep-
tionist facilities to direct customers to the room,
was recategorised as a supply of facilities to
enable the masseuse to carry on her business,
with an incidental part being the supply of a r oom.

But Lord Slynn’s analysis very much compress
es what the ECJ said. The question posed in CPP
was what was the proper test in considering
whether a transaction consists of a single supply
or of two or mor e independent supplies? It was
not whether the natur e of the actual supplies

—

could be set aside completely and an attempt
made to find some sort of a label that could
encompass ewerything that was being supplied.
The ECJ eferred to the ‘essential features of the
transaction’ in the context that normally every
supply is distinct and independent but that what
constitutes a single service from an economic
point of view should not be artificially split.
Seeking to categorise what are in essence two
separate supplies, one of learning materials and
the other of tuition, as together constituting a
supply of education is not artificially splitting a sin-
gle supply. It is aggr egating two supplies in order
to arrive at a single different supply that embraces
both. It is also inter esting to note that in CPR
after setting out the tests |isted above, the ECJ
then said: ‘It is f or the national court to deter -
mine, in the light of the above criteria, whether
transactions ... ae to be regarded for VAT pur-
poses as comprising two independent supples ...
or whether one of those two suppl ies is the prin-
cipal supply to which the other is ancillary, so that
it obtains the same tr eatment as the principal sup-
ply’. This suggests that the single economic sup-
ply test is no more than an aid to deciding
whether there is one or two supplies. The UK
approach of treating it as an overriding test seems
to derive from Levob. However Levob does not
ask the courts to find a single economic supply; it
asks them to decide whether there is a ‘single,
indivisible economic supply which it would be arti -
ficial to split..

The current state of UK law seems to be that
virtually every supply of a bundle of services for a
single price is likely to be held to be a single sup-
ply which will be identified as something different
from any of the individual services, unless one is
clearly a principal service to which the others are
merely ancillary. The charging of separate prices
for the different elements is unlikely to change the
position if the courts are able to label ‘the essen-
tial feature of the transaction’ as being a single
service. Whether that actually reflects European
law is open to question! It certainly mak es it vir-
tually impossible for a business that makes a
package of supplies to know at the time of supply
what its VAT obligations are in relation to that
supply as it cannot know whether the courts
might recharacterise the transactions seweral
years later.

Whilst this may not be unreasonable in a
Levobtype case as those who enter into artificial
transactions can be required to take the risk of
such transactions being chalenged, it is unrea-
sonable where there is no artificiality involved.
Business needs to know at the time it makes a
supply the VAT consequences of doing sa If the
approach that has developed in the UK reflects EU
law it ought to be changed; i f it does not the EU
law needs to be clarified.
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The Bridport and West Dorset Golf Club Ltd
First-tier Tribunal, 1 June 2011, TC1214

This decision (which is understood to be a test
case for many other appeals) was summarised in
the last issue of Indirect TaxVoice. Since then
HMRC has issued HMR@®@rief 30/11, on 27 July,
which says:

‘Bridport and West Dorset Gof Club is a non-
profit-making members’ golf club. The issue
before the tribunal was whether the charges,
known as green fees, made by the club to visiting
non-members in return for the right to play golf
are exempt from VAT or, as HMRC maintained,
standard-rated.

‘Under VAT Act 1994, Sch 9, Group 10, Iltem 3
supplies by non-profit-making bodies of services
closely linked and essential to sport to individuals
taking part in sport are exempt from VAT.
However, where the body operates a membership
scheme, any supplies to individuals who are not
members are excluded from the exemption and
subject to VAT.

‘The tribunal concluded that by restricting the
exemption to supplies made to members, the UK
law was acting contrary to the purpose of the
exemption in the Principal VAT Directive (or, in
other words, had failed to “corr ectly implement its
terms”). It w as not persuaded by HMRCS argu-
ment that the ex clusion applied to non-members
was justified on grounds that it reduced distortion
of competition. As a result, it agreed with the gol f
club that supplies to non-members of green fees
were exempt from VAT.

‘HMRC beleves that the tribunal has erred in
interpreting EU law and remains of the view that
where clubs that run membership schemes make
charges to non-members for the use of certain
sporting facilities, such as green fees, the charges
are standard-rated. They have, as a result, sought
permission to appeal to the Upper Tier Tribunal.

‘Decisions of the Firsttier Tribunal are binding
only on the parties to the decision. Consequently,
we do not propose to pay other claims already
submitted and we are not inviting new claims in
the wake of this decision. Any claims that are sub-
mitted will be rejected.

‘HMRC consider that businesses should contin
ue to follow the guidance in Notice 701/45:
“Sport” and standard-rate these types of supplies
made to non-members of a membership club.
Should any golf clubs decide to exempt their
green fees on the basis of the First-tier Tribunal’'s
decision, HMRC wil assess the underdeclared tax
and enforce the assessments. Renalties may also
be applicable in such cases.
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HMRC Stands Firm

lan Phillips

First-tier Tribunal, 7 June 2011, TC1227

VAT Act 1994, Sch 8, Group 5, Note 2(c) prevents
a refund under the DIY housebuilders’ scheme
where the separate use, or disposal of the
dwelling in question is prohibited by the term of
any covenant, statutory planning consent or simi -
lar provision.

In this case a new house was built next to a
holiday lettings business run by the DIY house-
builder’'s family. The planning permission included
the condition:

‘that the house ... shal be occupied only by
persons engaged in the management or operation
of the business trading as Wester Brae Highland
Lodges, together with family members..

The Tribunal allowed the appeal, categorising
that condition as an occupational restriction, as
opposed to a restriction on use of the property.
The Tribunal endorsed the decision in Margaret
Elizabeth Wendels TC737, which explained that
the restriction in Note 2(c) is concerned with use
or disposal, not occupancy; indeed, use in con-
junction with another dwelling or disposal sepa
rate from another dwelling.

David Sherratt and Elizabeth Sherratt

First-tier Tribunal, 9 June 2011, TC1236

In this case the DIY housebuilders built a new
farmhouse on their farm, with the condition that:

‘The occupation of the dwelling shall be limit-
ed to a person solely or mainly employed, or last
employed, in the locality in agriculture ...

‘The proposed dewelopment shall always
remain ancillary to the existing agricul tural use of
the site and shall not be sold, leased nor other-
wise disposed of sepamately from, the remainder
of the premises!

The only other buildings on the site were:

« two open-sided steel sheds;

« thr ee steel containers;

« a building housing a generator; and

* a mobile home.

The appellants argued that, because there
would be no other dwelling on the site after the
mobile home was removed, the condition did not
require them to use the farmhouse in conjunction
with any other dwelling and demonstrated to the
Tribunal that HMRCS published guidance appears
to support such an approach. However, the
Tribunal dismissed the appeal on the ground that
the planning condition prevented separate dispos-
al and so did not have to adjudicate on the mor e
interesting issue of whether the use condition
means use in conjunction with another dwelling.

—

Chris Reece
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a case
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on DIY
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