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VAI News Summary

and Commentary

Steve
Hodgetts, of
Baker Tilly,
comments on
some recent
VAT news
items which
have caught
his interest

Compulsory online filing imminent for VAT

There has been much commentary on the move
to make the online filing of corporation tax returns
compulsory from 1 April 2011. However, much
less has been written and produced, not least by
HMRC, on the compulsory fiing of VAT returns,
which comes into effect a year earlier: in April
2010.

For VAT return periods that start on or after 1
April 2010, taxpayers with an annual turnover of
£100,000 or more must file and pay any VAT due
electronically. If taxpayers have not yet consid-
ered how the change will work in practice we rec-
ommend that they tak e time to become familiar
with the process of electronic filing.

The registration process to enable acess to
HMRGCS online filing system could be made sim-
pler and, for agents completing VAT returns on
behalf of a number of taxpa yers, it is even more
complicated. We welcome the establishment of a
working party to iron out any problems in advance
of 1 April 2010. In the meantime, to avoid the
inevitable rush and possible HMRC systems dilure
around 1 April, taxpayers should begin the online
registration process as soon as possible to ensue
they are not hit with a penalty for failing to sub-
mit VAT returns in the specified format.

VAT certain to revert to 17.5%

HMRC has econfirmed that the standard rate of
VAT will revert to 17.5% from 1 January 2010.
This has come as lttle surprise to many, given
that the most recent indications are that the
decrease has had lttle impact on consumer
spending. Howevwer, for those campaigning for a
postponement to the VAT rise, the refusal to
extend the period has come as a significant dis-
appointment.

In addition to representations by the various
sectors that will be hit by the huge administrative
burden of having to adjust accounting systems
and point-of-sale equipment at the busiest time of
the year, a number of business leaders and econ
omists have voiced their concerns that 1 January
is not the right time. They maintain that consumer
confidence has not yet been restored and increas-
ing prices can only make the situation worse.

Despite these concerns, HMRC has econ-
firmed that the VV AT rate will revert on 1 January
2010 but has accepted that those businesses trad-
ing at midnight, such as pubs and clubs, should

be allowed a few hours’ grace in which to contin-
ue to charge 15% VAT. I n addition to this, HMRC
has expressed a wilingness to enter into talks
with representatives from other tr ade sectors that
may also be disrupted by the midnight change.
This is, of course, good news but any grace peri-
od is likely to extend only into the early hours of
1 January. Businesses must be ready to apply the
17.5% rate from recommencement of trade later
on the 1st.

Interest on VAT overpayments — a setback

for taxpayers

The Upper Tribunal has recently ruled in the
‘Compound Interest Project’ (CIP) case that it
does not have jurisdiction to award compound
interest relating to VAT overpayments. As such, a
taxpayer’s claim for compound interest should be
made by way of a restitution claim in the High
Court.

This judgement was eagerly awaited by a
number of taxpayers who had overpaid VAT,
because the UK piovisions were not in line with
EU \AT law. When HMRC efunded the VAT to
those taxpayers it paid only simple interest to
them at the statutory r ate (which is usually below
the base rate of the main banks). Believing that
they were entitled to compound interest, follow-
ing the direct tax case of Sempra Metals many
taxpayers appealed the award of simple interest
to the VAT Tribunal.

At the same time, a number of motor dealers
opted to make a civil law claim against HMRC in
the High Court as part of the ‘VAT Interest Cars
Group Litigation Order’ (GLO). The judgment in
this case was issued in May and it contained both
good and bad news for the claimants. The good
news is that the High Court ruled that taxpa yers
are entitled to restitution (equivalent to com-
pound interest) where the UK has been in breach
of EU law to the detriment of the taxpa yer. The
bad news is that there is a six-year time limit to
issue the claim at the High Court. As such, the
Judge ruled that the motor dealer claimants wer e
out of time, as the UK’s mistake led to overpay-
ments by the sector in 1996/97, which is now out
of time.

The motor dealers are appealing the judge-
ment that they ar e out of time to the Court of
Appeal. Following the recent Tribunal ruling, it
looks likely that the CIP claimants’ appeal will be
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joined with the GLO litigation at the Court of
Appeal, potentially in January next year. It will
therefore be some time before this issue is finally
resolved. As the amounts in dispute are reported
to be far in excess of £1 billion, there is a lot at
stake for both the Treasury and taxpayers.

Professional practices affected by

VAT changes

From 1 January 2010 a package of measures
(known as the ‘VAT package’) will be introduced.
It will affect professional practices which supply
services to overseas businesses.

The main change affecting firms will be the
requirement to submit quarterly forms detailing
the value of services suppied to businesses regis-
tered for VAT in other Member States. Firms will
also need to record the VAT numbers of their
overseas customers on the forms, known as EC
Sales Lists (ESLS).

UK businesses which supply goods to busi
nesses in other EU Member States ae already
familiar with ESLs, but the requirement next year
to include services on the forms will mean that
businesses peviously unaffected will need to
ensure they are ready for the extra administrative
burden.

VAT NEWS REPRESENATIONS

There will be strict deadlines to which firms
must adhere for the submission of these quarter-
ly forms. For example, if a firm opts to submi t the
forms on paper, it must send the hard copies to
HMRC wihin 14 days of the quarter end. Penalties
will be payable for non-submission and inaccurate
ESLs but HMRC has said thatti will not seek to
impose a penalty in the early months of nexty ear,
provided that firms can demonstrate that they
have taken ‘reasonable car’

In addition to this new r equirement, the VAT
package brings with it a host of other changes,
including a fundamental change to the place of
supply — that is, the country wher e the VAT is due.
The change will mean that, f or the majority of ser-
vices suppled, VAT is due where the customer is
established and not where the supplier is based.
Most services povided by professional practices
to overseas customers alieady follow this treat-
ment, meaning that no UK VAT is charged on ser-
vices such as consutancy and legal advice. As
such, there will be no change to the place of sup-
ply for the majority of services provided by pro-
fessional practices. However, professional firms
should seek advice on their precise cicumstances
to ensure they are fully compliant by the 1
January 2010 implementation date.

HMRCPowers:
Working with Tax Agents

Indirect Taxation on your consultation docu-

ment ‘Working with
snipurl.com/s0093).

The paragraph numbering below is to the
paragraphs in the consultation document.

1.2 We welcome the recognition that tax
agents play a vital role in the delivery of the UK
tax system. In an Australian research project ‘Tax
non-compliance among the under 30s:
Knowledge, obligation or scepticism?’ only two
sources of help were found to be important: f am-
ily and friends; and tax agents. Less than 7% of
people reported using the Tax Office. We suspect
that the UK is not much different from Australia.

We note that 80% of agents ha ve a profes-
sional qualification. It seems to us a poor use of
resources for HMRC to seek to contmol that 80%.
It would be far more sensible to work with the
professional bodies so as to male them aware of
those of their members who fall short of the stan -
dards that HMRC expects and alow the profes-

I set out below the comments of the | nstitute of

tax agents’ (see
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sional bodies, through their own processes, to
seek to make good the deficiencies. That would
free up resources within HMRC to enable HMRC to
find a separate solution for the remaining 20%.

1.3 We think that a taxpa yer ought to be free
to choose who he wishes to represent him. We
suspect that in some cases the agent will be a
friend or relative who is perceived to be more
financially aware than the taxpayer. We do not
think that HMRC should require an agent to
demonstrate a level of competence. If HMRC pub-
lished guidance is felt to be adequate to enable a
taxpayer to deal with his tax affairs it ought to be
equally adequate to enable an agent to do so.

1.8 We also welcome HMRG acceptance that
the work that an agent can be expected to do
depends on his contractual relationship with the
client. It also of course depends on the abi lity and
willingness of the client to pay fees.

1.9 Members of the IIT, like those of the
ICAEW CIOT, ACCA, ICA and ATT are required
by their professional body to conform with a joint -

Robert Maas,
the Institute’s
Technical
Director,
makes
represen-
tations on a
subject which
will be of
great interest
to many
members
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ly agreed Code of Piactice, ‘Professional conduct
in relation to taxation’, which imposes an obliga-
tion to cease to act for a client if he refuses to
make a disclosure.

2.2 We question whether HMRC ought to have
powers in relation to agents other, of course, than
the power to decline to deal with a particular
agent, or to r efuse to pay any tax due to a client
to a particular agent if HMRCS risk-assessment
indicates that this is advisable. If HMRC feels that
it needs formal powers to do this it is important
that ther e is also a statutory right of appeal to the
tribunal against the use of such powers.

2.4 We welcome the acceptance that HMRC
needs to ensure in its interactions with tax agents
that it has minimal impact on those doing a com-
petent job. However, the imposition of additional
bureaucracy and penatties in cases where a com-
petent agent occasionaly lapses concentration, so
getting something wr ong, can hardly be described
as of minimal impact.

We also question whether HMRC has — or exen
ought to develop — an ability to determine what is
a competent agent in circumstances where the
work done by the agent is determined partly by
the judgement made by an agent as to what work
is needed in a particular case and partly by the
price that the client is willing to pay and the work
that he agrees that the agent should do.

2.5 Members of the IIT and other pr ofession
al bodies can be caled on to demonstrate their
competence to their professional body It seems
unnecessarly burdensome to require this to be
demonstrated to HMRC in addtion.

2.7 Most professional bodies ae not merely
concerned to test the competence of those seek-
ing admission by requiring them to pass an exam-
ination or other test of technical knowledge. They
also impose Continuing Piofessional Education
requirements to seek to ensure that the member
remains competent as tax laws change.

2.9 Different agents do different things. Our
members (other than those who are also mem-
bers of other professional bodies) deal only with
indirect tax. They tend mainly to pr ovide advice
and act as agents only in relation to technical
negotiations or discussions with HMRC.
Accordingly we doubt that i t is possible to impose
a single standard.

2.10 It obviously depends on what is meant
by ‘has acted inappropriately’. If an agent assists
in fraud, HMRC would have justifiable concerns in
relation to the agent’s other clients. However, if he
is careless, even on a number of occasions, in
relation to one client that should not of i tself cre-
ate concern in relation to other clients. That client
might be reluctant to provide information or,
because of costs, might significantly limit the work
that he requires the agent to do. That would not
be indicative of the quality of work done on other

clients. In such circumstances we beleve that it is
wrong to seek to undermine the agent’s duty of
confidentiality in relation to other clients.

2.14 (Question 1) We agree with the design
principles. However, we are unclear how HMRC
can in practical terms reassure agents that any
additional powers would be used appropriately.
An agent’s view of what is appropriate is likely to
be very different from HMRCS. One possible way
to reassure agents would be to have an indepen-
dent body that can listen to HMRCS concerns and
listen to the agent’s side of the story before
authorising HMRC to use ary new powers.

3.2 We agree that taxpayers may be lured to
less competent agents who charge low fees.
However, imposing extra costs and/or responsibi-
ites on more competent agents is likely to
increase that problem, by forcing them to increase
their fees so that marginal clients will desert to
the less competent agents.

3.3 This seems to us to be a particular issue
that HMRC should addess directly. | mposing con-
trols on all agents is unlikely to have much, if any,
effect on the unscrupulous.

3.5 to 3.7 Agents do not avoid clients’ tax.
The client itself decides whether it wishes to enter
into a tax-avoidance scheme. If a client wants to
seek to avoid tax it will look for a scheme. We do
not think it would be reasonable for a profession
al body to seek to prevent its members from
meeting a client’s needs, provided of course that
the member does so within the law.

3.9 We think that imposing a penalty on a tax
agent who makes a mistake is likely to seriously
damage the relationship between HMRC and
agents. We appreciate that HMRC would only seek
to do so where the mistake is due to a failure to
take reasonable cawre. However, what is reasor
able care is very subjective.

3.10 Our understanding is that TMA 1970, s
99 has rarely been used. We cannot see any jus-
tification for extending to other tax es a power that
HMRC does not in pactice utilise. Indeed we
guestion the need for such a power at all if it is
rarely used.

3.11 A deliberate understatement is, of
course, fraud. If a tax agent is in volved in fraud
we believe that HMRC should consider posecut-
ing him or her. We do, however, have concerns
about the meaning of ‘facilitates’. An agent who
believes what his client tells him and relays that
information to HMRC could be said to have ‘facili-
tated a deliberate understatement’ if the client
was untruthful. We strongly question any need for
HMRC to tale effective action against the agent in
such circumstances.

3.12 We think that this is a v ery difficult area.
We can see the problem — although as HMRC has
had third-party power under TMA 1970, s 20(3)
and VATA 1994, Sch 11, para 7(2), we ar e unclear
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why these could not have been used in the situa-
tion described. We do not believe that one bad
apple in a partnership barrel ought to open up for
scrutiny by HMRC the fies of clients of other part -
ners who had no knowledge of the offence. The
powers of employees is a legal matter, which
seems to be outwith the scope of the consultation
paper.

3.16 We obviously cannot comment on indi-
vidual cases. It is possible that there were valid

A mistake is an accident, not something
deliberate. We are also concerned at the
implication that mistakes are likely to be
recurrent, so that a mistake in period D
suggests that there are likely also to be similar

mistakes in periods A-C and E-G.

reasons for what HMRC seems to perceive as fail-
ure to take reasonable care. We do not think that
HMRC ought to rely wholly on agents and not
impose checks of its own. Where an agent
believes that HMRC wil check a claim thoroughly,
it is arguable to what extent i t is a sensible use of
a client’s resources to carry out work in advance
of the claim when it is known that HMRC will
require information, perhaps in a different format,
once the claim has been made. The IIT, like most
other professional bodies, has CPE equirements
to require members to keep their knowledge up to
date.

3.18 As mentioned above, we believe that
HMRC needs to consider posecuting agents who
commit fraud or induce someone else to do so.

3.19 The joint statement by the IIT, ICAEW
CIOT, ACCA, ACA and AAT on ‘Professional con
duct in relation to taxation’ pr ohibits a member of
those bodies from knowingly providing misleading
information. Again we cannot comment on indi-
vidual examples, as we do not know the back-
ground to them.

4.2 to 4.5 Riskassessing al agents would
place an unreasonable burden on competent tax
agents. There is accordingly an important issue as
to the circumstances in which risk-assessment
might be used. If i t is limited to cases of fraud or
suspected fraud, it might be r easonable, provided
that ther e are statutory safeguards to enable the
agent to seek to convince the Tribunal that it is
not reasonable in the circumstances. We do not
think it would be reasonable for HMRC to seek to
use such a power where it was concerned that the
agent was either incompetent or habitually care-
less. In such circumstances the sensible course
would be to seek to educate the agent, pr eferably

by involving his professional body if he is a mem-
ber of one.

4.6 (Question 1) We doubt that there is an
effective method of assessing risk across a client
base. This must depend on the circumstances
both of the agent and of the cl ient or clients that
give rise to the perception of risk.

(Question 2) We would welcome the opportu-
nity to work with HMRC to see how we can best
address risks that HMRC beleves arise in relation
to the work done by our members.

(Question 3) There should be an inter partes
right of appeal to the Tribunal. Itis notr easonable
that an agent should be expected to incur what
might well be a significant cost simply because
HMRC asks him to do so

(Question 4) Although we imagine that some
of our members prepare VAT returns, most are
unlikely to do so regularly, so this question may
not be relevant to us. We would have questioned
whether HMRC tself has the competence to set
standards for pre-return assurance work, particu-
larly bearing in mind that the judgement that an
agent makes as to what work he should do is nor-
mally dictated by the nature of the client’s
accounting records and the agent’s perception of
the extent of the client’s knowledge of how VAT
affects his business.

4.7 If people knew how mistak es occur they
would not make them. A mistake is an accident,
not something deliberate. We are also concerned
at the implication that mistakes are likely to be
recurrent, so that a mistak e in period D suggests
that ther e are likely also to be similar mistakes in
periods A-C and E-G. This is iarely the case,
except where the mistake is to wrongly categorise
the rate of VAT applicable to recurrent sales.

4.10 We think that the imposi tion of penalties
on agents would be counterproductive, as it
would be likely to damage the relationship
between HMRC and agents in geneasl.
Furthermore how is this to be done? If a junior tax
assistant in a large firm makes a mistake which is
not picked up by the firm’'s review systems, it
hardly seems fair to penalise the firm’'s partners
for that mistake. However, it would equally be
wrong to penalise smal firms that do not ha ve the
staff to enable a series of checks to be imposed,
but not to penalise larger firms with resources
which enable them to carry out checks.
Additionally it seems wrong to penalise a small
firm because a mistake leaves the office because
there is no one to check another’s work, but not
to penalise the same mistake made by someone
in a larger firm wher e the firm’s processes pick up
and correct the mistake.

4.11 The same problems arise with enforce-
ment notices.

4.13 We are firmly opposed to fraud. We do
not want members who commit fraud. We believe
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that HMRC should normaly penalise agents who
do so.

4.15 (Question 5) We believe that HMRC
should work with the professional bodies to give
them the opportunity to re-educate their mem-
bers who make mistakes or whose standards fall
below those which HMRC and the geneal public
are entitled to expect.

(Question 6) We do not believe it is appropri-
ate to charge behaviourally based penalties on
agents.

(Question 7) We do not consider that financial
penalties are appropriate.

4.16 to 4.18 We would be happy to work wi th
HMRC to seek to find a way to widen HMRCS dis-
closure powers.

4.19 Professional bodies are members’ organ-
isations. They can only do what their members
empower them to do. We do not in any event
think it appropriate for a professional body to
address ‘the tax consequences’ of what its mem-
bers do. The disciplinary role of a professional
body, acting in the public interest, is to ensure
that its members adhere to professional standaids
and to discipline those who fall short. The tax con-
sequences should be a mater between the agent,
his client and HMRC. The conduct that gave rise
to those consequences is the only proper concern
of the member’s professional body Even where
this conduct does not fall within the scope of our
disciplinary powers, we would want to seek to
educate the member to seek to change his behav-
iour, as failings in dealing with HMRC ak likely to
suggest similar failings in dealing with other peo-
ple. As mentioned earlier, we do not think that the
fact that 20% of agents do not belong to a pr o-
fessional body should prevent HMRC fom work-
ing with the professional bodies to find a way to
deal with the other 80%.

Most unqualified VAT agents are either book-
keepers who ought to have the competence to
pass the AAT’s examinations or former Customs
Officers who ought to have the knowledge to pass
our examinations. Accordingly competent unqual-
ified agents are likely to have deliberately chosen
not to join a pr ofessional body We do not think
that HMRC should seek to orce them to do so.
However, we would expect the lack of a pr ofes-
sional qualification to be regarded by HMRC as a
possible risk factor in assessing how much
reliance to place on the work of such agents.

4.20 (Question 8) We believe that HMRC
should seek power to disclose such cases to po-
fessional bodies.

(Question 9) We doubt that any safeguards are
needed. Professional bodies themsehes have a
duty of confidentiality and have to act judicially in
disciplinary matters. However, to reassure clients,
there may be merit in statutorily providing that
the professional body is required to maintain tax-
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payer confidentiality. However, this would need
careful phrasing. Most bodies hold discipinary
hearings in public and, even if a hearing is in pri-
vate, information to support the complaint against
the member will obviously be made known to the
disciplinary tribunal and any witnesses at the tri-
bunal. It also needs to be made known to the
body’s staff or consultants who investigate the
complaint.

(Question 10) Yes. We would welcome the

We cannot see any advantage to our members

in being accredited. We can see an advantage
for unqualified agents, as they could ‘sell’
accreditation as demonstrating that they are
regarded by HMRC as being as good as qualified

professionals.

opportunity to work with HMRC to explore how
this might best be done.

5.1 to 5.3 We cannot see any merit in regis-
tration of agents, particularly as many agents,
indeed most VAT agents, act for a client in relation
to its dealings with HMRC only intermittently.

5.4 We cannot see any advantage to our
members in being accredited. We can see an
advantage for unqualified agents, as they could
‘sell’ accreditation as demonstrating that they ar e
regarded by HMRC as being as good as quadfied
professionals. Whether that would be in the pub-
lic interest seems questionable though.

5.5 We do not think that ther e is a light touch
alternative.

5.6 We doubt that defining a tax agent is sen -
sible. For example, a surveyor may negotiate with
the District Valuer on a tax valuation. We doubt
that such a person comes within the MLR defini-
tion of ‘What is tax advice?’ but he would be act -
ing as an agent.

5.9 We think that many of the issues HMRC
seems concerned about relate to people who do
not prepare tax returns but become involved with
HMRC on behal of a client as a result of inter -
ventions into a tax return or uncertainties as to
what to include in a r eturn.

A definition of a tax r eturn preparer would not
cover such persons.

5.12 (Question 1) No. (Question 2) None.
(Question 3) No. (Question 4) The question illus-
trates the difficulties in defining the expression.
(Question 5) We doubt that overseas agents are
susceptible to control by HMRC. The IRS acepts
tax returns from non-US preparers even though
they do not meet its requirement for US prepar-
ers.



AEQO — State of Ply

— September 2009

Ernest
Grayston
updates his
article from
Issue 87

ccording to HMRC there has been a signifi-
A(;ant increase in applications for Authorised
conomic Opertor (AEO) status over the

last six months. This article updates my previous

summary of the intr oduction of AEO and where to
find all the relevant information.

CIP 53/09

The latest document relating to AEOs is Customs
Information Paper 53/09, issued on 27 July 2009
(see snipurl.com/sOpfd). This gives a comprehen-
sive update of what is happening relating to AEO
and includes the following extracts.

Update on implementation in the EU

At 30 June 2009 over 2,700 AEO appications have
been made across the EU and 1,050 AEO certii-
cates have been issued. The averwhelming major-
ity of applications have been for a full AEO certffi-
cate and have been made in Germary, The
Netherlands, Sweden, Italy, France and the UK.
Applications have now been received in all of the
27 Member States. These figures reflect a signifi-
cant increase over the last six months, as aware-
ness of AEO has inceased and businesses antici
pate the benefits that wi ll be available once mutu-
al recognition with non-EU countries is agreed.

Implementation within the UK
Within the UK 248 applications have been regis-
tered and 80 certificates have been issued. On
average it is taking HMRC 125 days to process an
application, assess the AEO ciieria and issue a
decision from receipt of all the relevant informa-
tion to the date of the decision. Howev er, the
timeline in individual cases varies according to the
size and complexity of the applicant business and
the quality of evidence and preparation. I n sever-
al cases HMRC has, wh the agreement of the
applicant, stopped the assurance process to give
the applicant time to implement specific improve-
ments to their safety and security systems.
Applicants should be aware of these timeframes
when making business decisions on when to apply
for AEQ

We have also found several applicants have
not conducted a safety and security risk-assess
ment prior to submitting their application. It is a
basic requirement of both an AEO safety and
security application and an AEO 1ull application

that the applicant has carried out a safety and
security risk-assessment of their international
trade business and recorded the related risks and
security measures to address those risks prior to
making an application. Where we find a self-
assessment has not been carried out we will ask
the applicant to withdraw and resubmit their
application when the risk-assessment has been
satisfactorily completed.

If applicants require further advice on the con-
duct and content of the sel f-assessment they can
contact safety and security specialists within
HMRC via the AEO team emdiaddress.

Benefits of AEO status

HMRC continues to eceive many comments from
business questioning the benefits of AEO status.
The existing benefits are laid down in Article 14b
of Implementing Provisions (Commission
Regulation 2454/93, as amended) and explained
in Public Notice 117: ‘Authorised Economic
Operator’ (see snipurl.com/sOpin), paragraphs
1.11 to 1.13. A number of successiul applicants
have told HMRC that there have been internal
benefits from reviewing their business processes
in preparation for AEQ, including reducing supply
chain costs and opportunities to promote their
business with the AEO quality ‘kite mark’. This
enables businesses to demonstate to their cus-
tomers that they ar e a trusted business that pro-
vides a service that complies with customs
requirements.

In deciding whether or not to apply f or AEO
status, businesses should also tale into account
the future benefits that will be available once
mutual recognition agreements are in place and
the links between AEO and acess to customs
simplifications. From 1 January 2009 applicants
for the simplified declaration or local clearance
procedure at import (CFSP) or at export should be
a full or customs simplification AEO or aternative-
ly as a minimum must meet the AEO criteria for
customs compliance, records and proven solven-
cy. The Modernised Customs Code which wil take
effect, at the latest, on 24 June 2013 intr oduces
further simplifications that are linked to the AEO
criteria.

Mutual recognition

The Commission and Member States ae current-
ly negotiating with a number of non-EU countries
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including the USA, China, Japan and India. Once
a mutual recognition agreement has been con
cluded, a full or safety and security AEO granted
in the EU will be recognised by customs in the
partner country.

The AEO wil benefit from fewer physical and
document-based customs controls when import-
ing goods into that country. This will reduce costs
involved in international trade — particularly in
those countries where current levels of customs
examinations are high and will give exporters with
AEO status a competiive advantage over non-
AEOs.

Agreements with Norway and Switzerland have
been concluded in principle and take effect from 1
July 2009, although we understand these coun-
tries have yet to fully implement their equivalent
AEO scheme. Under the EU-US sadmap, it is
envisaged an agreement with the USA will be
signed during 2009, although it is likely this date
may slip.

The USA recently concluded a mutual recogni-
tion agreement with Japan. Discussions between
the EU and Japan and EU/China ae progressing
and exchange visits to these countries to compare
best practice were concluded in May for Japan
and June for China. For EU-Japan a recommenda-
tion on mutual r ecognition will be made at the
next meeting in September. It is en visaged mutu-
al recognition with Japan and China will be com-
pleted in 2010.

End of the two-year transitional period for

AEO

During the transitional period for AEO Member
States’ customs authorities have extended periods
in which to process the AEO appication, examine
the AEO crieria and issue a decision. This transi-
tional period will end on 1 January 2010 and from
that date new legislative timescales wil apply.
Experience has shown that customs require more
than the 90 days provided for within Commission
Regulation 1875/2006. To strike the right balance
between providing a prompt service to applicants
and giving customs sufficient time to carry out a

thorough examination of the criteria, the

European Commission has poposed to extend the
period for making a decision to 120 calendar days
with a possibility to extend by a further 30 days in
duly justified circumstances. We expect this
revised timetable to be agreed by the Commission
and Member States in the autumn and to apply
from 1 January 2010.

EU training package

The European Commission websie features an
online training package for businesses interested
in the AEO scheme (see shipurl.com/sOpni). It
was devised by a team of customs officers from

the various Member States. This is a ‘distance
learning’ package and has to be downloaded. It is
recommended reading for traders to help them
determine whether or not to apply f or AEQ

Applications
The most important documents to obtain ar e:

* Notice 117 (April 2009)

 Application Forms C117, C117 (Notes), C118
and C118 (Notes)

¢ FAQ (frequently asked questions) -
Authorised Economic Opemator.

There are links to the above from the AEO
homepage on the HMRC websie (see
snipurl.com/s30c1).

A copy of the draft AEO guidance is available
by  sending an email request to
AEOteam@hmc.gsi.gov.uk. This is essential read-
ing to enable traders in completing an application
but is only available on application.

Notice 117
Notice 117 post-dates my previous article and
restates much of the information therein.

The most important paragraphs are repro-
duced below.

1.5 What is the ‘International Supply

Chain'?

The International Supply Chain, from a customs
perspective, starts from the process of manufac-
turing goods destined for export, from a customs
territory, through to delivery of the goods to the
party to whom the goods are actually consigned
in another customs territory.

From an AEO/EC viewpoint, ary of the follow-
ing would be considered as being part of the
International Supply Chain:

e goods imported from a third country (for
example, USA, China, Russia etc) into the EC

¢ goods imported into the EC and declared to
a customs procedure such as inward processing or
customs warehousing, processed and/or stored
and then re-exported from the EC

e goods imported into the EC for storage or
processing and then delivered onto the EC market

e goods manufactured in the EC from free cir-
culation goods and subsequenty exported from
the EC.

1.6 Where does the International Supply
Chain start?
The International Supply Chain starts at the point
where raw products or manufactured goods are
designated for export in the country of origin. F or
example:

e ore is mined in Russia

¢ in Russia, it is processed into iron bars
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e an order is received from Japan

« the bars ar e shipped to Japan

* in Japan, iron bars are processed into a final
product

« the final pr oduct is imported from Japan into
the EC.

In this example, the International Supply
Chain is consideed to commence at the point
where the Russian compary receives the order
from Japan.

However, from an AEO/EC viewpoint we would
only be interested in that part of the | nternational
Supply Chain involving the processing of the final
product in Japan and through to the import into
the EC.

1.7 Where does the International Supply

Chain end?

For goods imported into the EC, the supply chain
ends at the point that the goods ar e delivered to
the party to whom they wer e consigned in the EC.
For example:

* Goods are imported from a third country and
declared to free circulation at the UK frontier. The
goods are sent to a distribution site where they
are checked and entered into the consignor’s
stock records and then subsequently delivered to
retail sites. In this case, the supply chain ends
when the goods are received, checked and
entered in the records.

« Alternatively, goods are imported from a third
country and entered to a customs warehouse. The
goods are then released to free circulation and
sent to a distribution site. The goods are then
delivered to individual r etail sites. In this case, the
International Supply Chain does not end when the
goods are received, checked and entered in the
customs warehouse stock records. The goods
remain under customs supervision whilst within
the customs warehouse, instead the supply chain
would end at the point that the goods ar e dis-
charged from the customs warehouse and
released to free circulation.

1.9 Types of AEO Certificate
There are three types of certificate:

e Security and safety — issued to any business
that fulfils the criteria of customs compliance,
appropriate record keeping standards, financial
solvency, and maintains appropriate security and
safety standards.

» Customs simplifications — issued to any busi-
ness that fulfils the criteria of customs compli-
ance, appropriate record keeping standards and
financial solvency.

e Customs simplifications/security and safety —
issued to any business that fulfils the criteria of
customs compliance, appropriate record keeping
standards, financial solvency, and maintains
appropriate security and safety standards and
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wants to receive the benefits of both types of
AEQ

See Sections 4, 5, 6 and 7 for further informa-
tion on how these criteria are applied.

No charges are made for the processing of
applications or the issue of certificates.

1.10 Who can apply for AEO status?

Anyone involved in the | nternational Supply Chain
that carries out customs related activities in the
EC can apply br AEO status irrespective of the
size of your business. This includes logistics oper
ators, carriers, freight forwarders and customs
agents.

You may apply if you fall into one or mor e than
one of the following categories:

* Manufacturers — ensures a safe and secure
manufacturing process for their pr oducts and sup-
ply of those products to their clients.

» Exporters — the person on whose behalf the
export declaration is made and who is the owner
of the goods or has similar right of disposal over
them at the time the declar ation is accepted. For
persons estabished outside the Community, the
exporter shall be considered to be the contr acting
party established in the Community.

« Freight forwarders — organising the transport
of goods on behalf of an exporter, importer or
other party.

« Warehousekeepers — a person authorised to
operate a customs warehouse.

« Customs agents — a customs representative
acting on behalf of a person who is involved in
customs related business activiies (direct repre-
sentative) or in his own name (indir ect represen-
tative).

* Carriers — person who actually transports the
goods or is in charge of or responsible for the
operation of the means of tr ansport.

| mporters — an operator on whose behalf an
import declaration is made and who at the time
the declaration was accepted is the owner/con-
signee of non-community goods or if not the
owner is responsible for the control of the goods.

This list is not exhaustive. Others who may
qualify include port operators, stevedores, load-
ers, and secure freight parking operatives.

Businesses that are not involved in customs
related activities will not be entitled to apply. This
means any of the following categories will not
normally be eligible to apply for AEO status:

* banks

e insurance companies

* consultants

* softw are houses

and any other similar trade categories who are
not generally involved in the | nternational Supply
Chain unless they are, or acting in the name of, an
importer or exporter.

Similarly, any businesses that are only involved
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in internal trade within the EC will not be entitled
to apply. This would include a manufacturer who
only supplies goods to EC customers and the car
rier who only tr ansports those goods.

Bureaus and buying and seling agents will not
normally qualify for AEO status unless they also
act as customs agents for their clients.

1.11 What are the benefits of a security

and safety AEO certificate?

If y ou hold AEO status for security and safety pur-
poses it will enable you to benefit from certain
facilitations of customs controls at the entry of the
goods into the customs territory of the
Community or when your goods leave the cus-
toms territory of the Community. These will
include:

* a lower risk score which will be incorporated
into customs’ risk management systems and be
used to determine the frequency of customs phys-
ical and documentary checks

e consignments may be fast tracked through
customs controls. Holding an AEO securly and
safety certificate does not mean that your con-
signments will not be subject to examination f or
prohibited or restricted goods or on behalf of
other government agencies. Howewer if it is
selected for examination it will receive priority
over non-AEOs.

 when the requirement to make pre-
arrival/pre-departure summary declarations is
introduced in July 2009 AEOs wil be able to omit
certain data elements from the declaration

* recognised status acmoss the EC

e an industry ‘kite mark’ and useful marketing
tool

* potential for future reciprocal arrangements
and mutual recognition with countries outside the
EC, for example, USA or trading partners that
adopt the WCO Sak framework.

1.12 What are the benefits of a customs
simplification AEO certificate?

There are a number of customs simplified proce-
dures in place such as:

» the Local Clearance procedure under
Customs Feight Simplified Procedures (CFSP) and
the National Export System (NES)

* simplified declaration procedure under CFSP
and NES

« simplifications for regular shipping services.

You do not need to be an AEO certificate hold-
er to apply for these simplifications. However, if
you hold a customs simplification AEO certfficate,
it will speed up the process of authorisation when
you apply for these procedures as we will not
need to re-examine any criteria that have already
been met when you applied for AEQ

The AEO customs simpification certificate will
also be:

e arecognised status acioss the EC that should
make it easier for businesses to apply and use
simplifications across the EC

 an industry ‘kite mark’ and useful marketing
tool.

When the Modernised Customs Code is ageed
and implemented, possibly in 2010, a number of
additional measures will require the same criteria
as a customs simpification AEO certificate. These
are likely to include:

e guarantee waivers

« centralised clearance where more than one
Member State is involved

 accreditation of agents who wish to oper ate
in more than one Member State

« the ability to apply for a single community
authorisation to use simplified declaration proce-
dures across the EC

« the ability to apply for a special procedures
authorisation involving more than one Member
State

* self-assessment.

1.13 What are the benefits of a combined
customs simplification and security and

safety certificate?

If you hold a combined certificate, you will be
entitled to receive all the benefits listed in para-
graphs 1.11 and 1.12.

FAQs

These are the questions; you may find one or
more of interest, in which case you can find the
answers at snipurl.com/s31h5.

¢ What is an AEO?

* When did the law come into force?

* What is the legal basis for AEO?

* What wer e the reasons for introducing AEO?

¢ | s AEO mandatory for businesses involved in
the supply chain?

e | s my business eigible?

e Applications (various questions)

* The approval process (various questions)

* What are the benefits for my company of a
security and safety AEO certficate?

 [Will AEO giwe] Recognised status across the
EU[?]

« What are the benefits for my company of a
customs simplification AEO certificate?

* What happens if | decide not to apply?

e What happens if everyone involved in the
supply chain is not authorised for the security and
safety AEO status?

¢ What is my responsibiity as an AEO?

* What happens once | am granted AEO sta
tus?

e What happens if | don’t advise you of any
changes?

* What if | have any further questions?
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Staatssecretaris van Financien v Stadeco BV
ECJ, Case C-566/07, 18 June 2009

The ECJ ruled that Article 21(1)(c) of the Sixth
VAT Directive meant that VAT was due to the
Member State to which the VAT mentioned on the
invoice related, even if the tr ansaction in question
was not taxable in that Member State.

It was for the national court to ascertain, tak -
ing into account all the relevant circumstances of
the case, to which Member State the VAT men-
tioned on the invoice in question was due. In par-
ticular, the rate mentioned, the currency in which
the amount to be paid was expressed, the lan-
guage in which the invoice was drawn up, the
content and context of the in voice in question, the
place of establishment of the issuer of that
invoice, and the beneficiary of the services per-
formed, as well as their behaviour, could be rele-
vant in that r egard.

Moreover, if the taxable person had not com-
pletely eliminated in sufficient time the risk of loss
of tax revenue, a Member State was not preclud-
ed by the principle of fiscal neutr ality from making
the refund of VAT due in that Member State mere-
ly because it was erroneously mentioned on the
invoice, subject to the requirement that the tax -
able person had sent the beneficiary of the ser-
vices performed a corrected invoice not mention-
ing that VAT.

EGN BV - Filiale Italiana v Agenzia delle

Entrate - Ufficio di Roma 2

ECJ, Case C-377/08, 2 July 2009

The Court held that Article 17(3)(a) of the Sixth

Directive 77/388/EEC must be interpreted as
meaning that a supplier of telecommunications
services (such as the appelant trader), which is
established in the territory of a particular Member
State, is entitled to deduct or obtain a r efund in
that Member State of input VAT on telecommuni-
cations services that have been supplied to an
undertaking having its principal place of business
in another Member State, since such a suppler
would have had that right i f the services at issue
had been supplied in the territory of the former
Member State.

Italian law did not provide for a deduction,
because the appelant trader was owned by
another entity which was not established in Italy.
The ECJ held, theefore, that Ital ian law was at
fault in this.

Har Vaessen Douane Services BV v
Staatssecretaris van Financien

ECJ, Case C-7/08, 2 July 2009

The Court was asked whether:

« Article 27 of Council Regulation (EEC) 918/83
(relief from customs duty for negligible-value
items imported by post) meant that the r elief
might be claimed in respect of consignments
made up of goods which were individually of neg-
ligible value but were dispatched as a grouped
consignment with a combined intrinsic value
which exceeded the value threshold; and

« whether Article 27 should be applied on the
basis that ‘dispatched direct from a third country
to a consignee in the Community’ also covered a
situation in which the goods wer e in a third coun-
try before being dispatched to the consignee but
the consignee’s contractual partner was estab-
lished in the Community.

The ECJ answeed both questions affirmative-
ly (that is, in the tr ader’s favour).

EC Commission v Ireland

ECJ, Case C-554/07, 16 July 2009

The Court made a number of interesting remarks
about public bodies, which may well in due course
inform the progress of the Isle of Wight Council
case (albeit that the Court pr ofesses to be follow-
ing its decision in that case in making the points
summarised below).

It is clear from the scheme and purpose of
Directive 2006/112, as well as from the place of
Article 13 thereof in the common system of VAT
established by the Sixth Directive, that any activi-
ty of an economic nature is, in principle, to be tax -
able.

As a general rule and in accordance with
Article 2(1) of Directive 2006/112, the supply of
services for consideration, including those sup-
plied by bodies governed by public law, is to be
subject to VAT.

Since only activities of an economic nature are
covered by Article 13, it is wrong to state that that
article lays down a regime under which the notion
of economic activity plays no express and certain-
ly no predominant role.

Thus it is only by way of derogation from the
general rule that certain activi ties of an economic
nature are not to be subjected to VAT.

Such derogation is laid down by the first sub-
paragraph of Article 13(1), under which activi ties
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engaged in by a body governed by public law act-
ing as a public authority are not to be subject to
VAT.

As the Court has held on numerous occasions,
two conditions must be cumulatively fulfilled in
order for that provision to apply: the activities
must be carried out by a body governed by pub-
lic law and they must be carried out b y that body
acting as a public authority.

The correct application of Articles 2, 9 and 13
requires that bodies governed by public law be, as
a rule, subject to VAT in respect of economic
activities in which they engage otherwise than as
public authorities.

Irish law in respect of VAT does not satisfy
those requirements.

It is not in dispute between the parties that no
provision of Irish law in respect of VAT requires
bodies governed by public law to be regarded as
taxable persons in respect of economic activities
in which they engage otherwise than as public
authorities.

It follows that activities in which Irish public
authorities engage are not, as a rule, regarded as
being taxable. Ireland cannot therefore effective-
ly secure the correct application of Articles 2, 9
and 13 as regards those activities.

By providing, with regard to bodies governed
by public law, for an exception to the non- appli-
cation of VAT in respect of the activities and trans-
actions in which they engage as public authorities,
the second subparagraph of Article 13(1) is
intended to restore the general rule stated in
Articles 2(1) and 9, under which any activity of an
economic nature is, in principle, to be subject to
VAT.

Consequenty, the second subparagraph of
Article 13(1) cannot be construed narrowly.

A body governed by public law acting in its
capacty as a public authority must be regarded as
a taxable person where its treatment as a non-
taxable person gives rise to significant distortions
of competition. The situation is thus envisaged in
which bodies governed by public law engage in
activities which may also be engaged in, compet-
itively, by private traders. The objective is to
ensure that the latter are not put at a disadvan-
tage because they are taxed while the former are
not.

The third subparagraph of Article 13(1) pro-
vides that bodies governed by public law are, in
any event, to be regarded as taxable persons in
respect of the activities listed in Annex | ther eto,
unless those activities are carried out on such a
small scale as to be negligible.

There is, in effect, a presumption that, since
those activities may be carried on, under national
laws, by either public or private operators, omit-
ting to tax those activi ties would entail distortion
of competition.
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As the Court has already stated in paragraph
34 of the judgment in Isle of Wight Council and
Others, it is that undesirable result, namely dis-
tortion of competition, that the Community legis-
lature sought to avoid by providing, in the third
subparagraph of Article 13(1), that the activi ties
specffically listed in Annex | thereto (such as
telecommunications, the supply of water, gas,
electricity and thermal energy, the transport of
goods, port and airport services and passenger
transport) are, ‘in any event’, unless they are neg-
ligible, to be subject to VAT, even when they are
carried on by bodies governed by public law act-
ing as public authorities.

Since it is clear from the wording of that pr ovi-
sion that the tr eatment of those bodies as taxable
persons for VAT purposes results from the perfor-
mance, as such, of the activities listed in Annex |
to Directive 2006/112, the corr ect transpostion of
that provision requires that Irish VAT law contain
a requirement that bodies governed by public law
engaged in activities listed in Annex | to that
directive are to be treated as taxable persons,
provided that those activities are not carried out
on such a smal scale as to be negligible. By fail-
ing to do so, Ireland has not correctly transposed
Article 13.

Parlitigu OU v Maksu- ja Tolliameti Pohja

maksu- ja tollikeskus

ECJ, Case C-56/08, 16 July 2009

Frozen backbones of farmed Atlantic salmon,
obtained after filleting the fish, wer e imported to
Estonia as fish waste (heading 0511 91 10).
However, since the backbones were fit for human
consumption at the time they were cleared
through customs (and marketed as foodstuffs),
the ECJ held that they should, as alleged by the
Estonian tax authority, have been classfied as
Atlantic salmon (heading 0303 22 00).

R (oao Huntingwood Trading Ltd) v HMRC
Queen’s Bench Division, 21 January 2009

The applicant made duty drawback claims which
were evidenced by an invoice stating ‘duty paid.
However, HMRC indicated that this would no
longer be sufficient. Nevertheless, the applicant
continued to make claims and HMRC efused
these following verification, on the ground that
the duty had not been paid.

This application for judicial review alleged that
by paying the earlier claims HMRC had mised a
legitimate expectation that it would pay the later
claims.

The application was refused, since no legiti-
mate expectation had been raised; indeed, HMRC
had made it clear that from a stated date the evi-
dence accepted previously would not be consid-
ered adequate. Nor had HMRC epresented that it
would accept other inadequate evidence in future.
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