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Conference

The 2009 Indirect Taxes Conference will take place on 17
September at the London Hilton on Park Lane, 22 Park
Lane, London W1Y 4BE.

Following the success of last year's event there will
again be two concurrent morning conferences, one
dedicated to current VAT issues and the other to current
customs issues.

The Institute of Indact Txation The morning VAT conference will include these
Suite G1,The Sables, fation RoadVest, Oxted, | sessions: recent developments on VAT and property; VAT
Surrey RH8 9EE and the financial services sector — maximum value, mini-
mum cost; VAT case law update.
Telephone#+44 (0)1883 730658 The morning customs conference will include these
Fax: +44 (0)1883 717778 sessions: recent customs and excise case lav of the ECJ;
Website:http://www.theiit.olg.uk new single authorisation for simplified procedures; trade
Email: enquiries@theiit.ay.uk preference — where are we at and where are we going?
The combined afternoon conference will include:
The views exgssed in this newslettereanot Revenue powers; changes to the EU place of supply rules;

necessarily those of the Institute and no legal | HMRGCS new information and inspection powers.
responsibility can be accepted by the Institute fqr  Further information is available from the I nstitute on
opinions, advice oracommendations exgssed 01883 730658.




INSTITUTE NEWS

2008/09 Associateship

Exam Awvards/Certificates

The 2008/09
Associate
student intake
was the first
to study under
the modular
system and
the
examination
results more
than justify
the decision to
make this
change. The
Standard was
exceptionally
high and
overall the
results
achieved were
the best since
the
examination
was first
introduced.

reception was held on 9 July for the presen-
Astion of both the 2008/09 Associate
xamination awards and certificates of
membership to newly admitted Associates and
Fellows. The Institute was delighted that all three
sponsors of the examination prizes were repre-
sented amongst the guests attending on the day.

Terry Davies, Secretary General and Robert
McKay of TaxBriefs, sponsors of PIV

Two newly admitted Associate members

Robert Maas, Director, speaking with two new
Associate members

Haider Hatteea of HMRC receiving The
LexisNexis Prize and award for the Best
Performance in Paper | from Bob Davies,
Chairman and Alison Lovejoy and Richard Allen
of LexisNexis, sponsors of the prize

Peter Tansey-Dwyer with Bob Davies, Alison
Lovejoy and Richard Allen, receiving his award
and the Butterworths de Voil prize for the Best
Performance in Paper Il. LexisNexis sponsors the
prize for best performance in Paper Il

Angela Hepworth of HMRC with Bob Davies and
Nicole Johnson representing Wolters Kluwer. On
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behalf of Wolters Kluwer, the prize sponsors,
Nicole presented Angela with the CCH Prize for
the Best Performance in Paper Ill.

Bob Davies with Danby Bloch and Robert McKay
of TaxBriefs, sponsors of The Taxbriefs Prize for
Best Performance in Paper PIV. Sharon Lowe
who received the award was not able to attend
on the 9th July but she has said “I'm delighted

to have won the first Taxbriefs award. The IIT
provides support that makes continued profes-
sional development achievable even for busy
professionals.”

Peter Tansey-Dwyer of Mazars receiving The
President’s Prize and Award for Best Overall
Performance from Nicole Johnson of Wolters
Kluwer, sponsors of this award.
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Stephen Coleclough of PricewaterhouseCoopers
and President, Confederation Fiscale Europeenne
a newly admitted Fellow, being presented with

his certificate by Bob Davies

lan Hayes of Vatax World Ltd and a
long-standing Associate member of the Institute
being presented with his certificate of Fellowship
by Bob Davies.

Danby Bloch said Taxbriefs was delighted to be
involved with the IIT a wards as part of its com-
mitment to supporting tax advisers in their pr o-
fessional training. He said that the high level of
training leading to Associate membership ensued
that | nstitute members were in an ideal position
to give proper advice to their clients, which is
vitally important.

The Associate
examination
comprises four
papers
covering legal,
business,
ethics, VAT,
customs,
excise, green
taxes, IPT,
Sstamp taxes
and direct
taxes.

The Institute
is fortunate to
have three
sponsors for
its awards:
LexisNexis for
the best
performance
in both Papers
I and Il;
Wolters
Kluwer/CCH
for the best
performance
in Paper Il
and also the
best overall
performance;
and TaxBriefs
for the best
performance
in Paper IV.



Adequate Evidence

of Export Lacking

Chris Reece
summarises a
selection of
recent indirect
tax cases from
the UK Courts

N2J Ltd v HMRC

Chancery Division, 3 June 2009

N2J was refused zero-rating of certain goods that
it thought had been exported. HMRC denied that
there was any evidence of export and N2J was
unable to persuade the Tribunal that the goods
had in fact left the UK.

N2J attacked the Tribunal’s decision on seweral
grounds:

e that the Tribunal had concentrated on
whether N2J had taken steps to avoid being
involved with fraudulent transactions, when HMRC
had at no point accused N2J of fraud;

« that the T ribunal had not explicitly found that
the goods had not been exported;

* that a CMR consignment notice (which in this
case stated that the goods had been exported)
was conclusive evidence of the facts stated on its
face; and

« that once HMRC had accepted a CMR as \alid
it could not later r efuse to acknowledge its validi-
ty.

The Judge rejected all of these arguments.
The Tribunal had concluded that the goods had
not been exported and that w as determinative of
the case, unless an incorrect CMR was conclusive
evidence, which under established law it was not
(see R (oao Teleos plc & others) v CCECase G
409/04 [2007] ECR 1-7797).

R (oao Seabrook Warehousing Ltd

and others) v HMRC

Queen’s Bench Division, 16 July 2009

Various parties affected by the Government’s deci-
sion to abolish warehousing for export (WFE) with
effect from 1 June 2009 applied for judicial review
of the decision. Four specific criticisms were made
of HMRC, which had advised that the aboition of
WFE would combat fraud and would not adverse-
ly affect traders to an inappropriate degree,
namely that it had: (i) f ailed to appreciate, and
give due weight to the f act, that abolition of WFE
would significantly reduce, if not eliminate alto-
gether, the cross-border supplies which benefited
from WFE and that that could reasonably be
expected to continue in the future, perhaps at
even increased lewels; (ii) seriously underestimat-
ed the cash flow disadvantages to the claimants
of direct export; (iii) misunderstood the reasons
why WFE claims had inceased from 2001/02, and

so had grossly overestimated the level of fraudu-
lent drawback claims under WFE; and (iv) could
not have rationally concluded that abolishing WFE
would substantially reduce the incidence of fraud-
ulent drawback claims.

The Court rejected those criticisms and
accordingly did not grant the application sought.

HMRC v David Baxendale Ltd

Court of Appeal, 31 July 2009

Baxendale suppled a weight-loss programme,
consisting of speciaised food packs and various
support services, such as counseling. The VAT
Tribunal held that ther e were separate supplies of
zero-rated food and standard-rated support ser-
vices. Howewer, the High Court allowed HMRCS
appeal, finding that in r eality there was a single,
standard-rated supply of a weight-loss pro-
gramme.

The Court of Appeal has dismissed Baxendale’s
appeal, holding that the Judge was entitled to find
that there was a single supply which it would be
artificial to split into separate supplies.

Matalan Retail Ltd v HMRC

Chancery Division, 5 August 2009

This was essentialy a decision on the facts con-
cerning whether Matalan could rely on a Binding
Tariff I nformation (BTI) and whether HMRC had
agreed to make repayments to Matalan or not.
The goods concerned were swimsuits and the dis-
pute centred on the rubber content of those sui ts
and whether the rubber had to be wo ven into the
material. The Court held that the BTI applied only
as stated and that HMRChad not come to a gen-
eral agreement with Matalan as to the repay-
ments to be made.

None of the above will be of precedential
value. The Court made interesting comments
about BTls, however. They are valid only insofar
as the goods in question are identical to those
which are the subject of the BTI. There is no
question of a BTI also covering goods which are
‘indistinguishable in terms of the tari ff’ from those
actually covered, since that would raise questions
of what is ‘indistinguishable in terms of the tari ff.
Nor is there any question of materiality of depar-
ture from the BTI: unless the goods are the same
in every respect as those covered by the BTI they
are simply not covered by the BTI.
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Revocation of an

Option to Tax

Paul
McConville is a
VAT aadviser
with Deloitte
on the Isle of
Man. For most
of his 19 years
in VAT he was
based in
London and
focused on the
real estate
sector. Here
he comments
on the
revocation
provisions for
the option to
tax.

something? Last night's decision might

have seemed like a good idea at the time
but in the cold light of day do we ever wish we
could turn back the clock? Or perhaps a decision
made today might very well seem correct — now
and indeed for several years — but further down
the line maybe it is no longer right.

We have become accustomed to being able to
change our minds and to greater choice; some
contracts provide for a right to cancel within a
cooling-off period; a marriage can be dissolved;
even peerages can be renounced; but the option
to tax in the world of V AT was a long and inflexi-
bly binding commitment — indeed, to begin wi th,
it was irrevocable.

I Iow often do we change our minds about

Background

The option to tax was introduced into the UK'’s
VAT legislation in 1989 and essentially allowed
property developers to charge VAT on supplies of
commercial property and land which otherwise
would be VAT-exempt. The principles around the
option to tax are still largely the same and the
advantage is that the developer can recover VAT
incurred in relation to the development where
otherwise it could not. The major disadvantage
with the option is that i tis binding for 20 years, so
any rent or proceeds from a subsequent sale of
the development in that period will be liable to
VAT.

Although at first opting to tax w as a ‘once and
for all’ decision, the rules were changed to provide
for a limited ‘cooling-off period’ during which the
option could be revoked. However, the cooling-off
period was only three months from the option
having been made and the conditions attached
greatly limited its availability. In extensive deal-
ings with the option to tax o ver the years, | can-
not recollect a single instance of revocation being
successiully achieved under those rules.

New rules

The option to tax rules wer e largely rewritten with
effect from June 2008. As wel as providing for a
longer cooling-off period, the changes confirm the
details and conditions for revoking options to tax
after 20 years. Some further minor changes were

announced in VAT Information Sheet 12/09 taking
effect from 1 August 2009.

A longer cooling-off period

Let's have a look, firstly, at the new cooling-off
period that came into force last year. The period
is now six months but, of course, ther e are still
conditions attached:

« VAT must not have become chargeable as a
result of the option to tax — f or example, if rent
has been received,;

e ther e should not have been a transfer of a
going concern (TOGC) outside the scope of \AT
either to or from the owner (this prevents the
owner using its option to tax to enable i t to obtain
a property VAT-free as a TOGC and then revoking
the option to tax, f or example);

 the owner must not ha ve used the property
by, for example, letting it out, selling it or occupy-
ing it;

« the r evocation needs to be notified to HMRC
using Form 1614C; and

e if some VAT has been reclaimed in conse
quence of the option to tax, ther e must be a
mechanism such as the Capial Goods Scheme
(CGS) or Regulation 108 of the VAT Regulations
1995 to enable it to be repaid to HMRC.

If this last condi tion is not met (but the others
are), HMRCS permission is needed prior to revo-
cation.

This is an improvement on what existed
before, in that any VAT recovery taken on account
of the option was previously enough to scupper
revocation. Moreover, the longer timeframe is
more helpful in situations where a fact that would
impact the decision to opt to tax might not ha ve
come to light within thr ee months.

Revocation after 20 years

I will turn now to the mor e topical part of the
changes. Povision for revocation after 20 years
has been sitting on the statute book since the
mid-1990s. However, no great attention was paid
to it, since the option to tax w as only introduced
on 1 August 1989, so the earliest date for revoca-
tion was only ever going to be 1 August in the dis-
tant year 2009. But time flies and it became
apparent that the pr ovision didn't deal with the
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complex beast that the option to tax had ev olved
into, nor meet HMRCS concerns about the risk of
the provision being abused.

What we have ended up with is a provision
that reflects HMRGCS concerns to prevent abuse
and the desire of the real estate industry for as
much flexibility as possible. The price paid is that
the rules are complicated. In some situations the
taxpayer can just revoke an option to tax, albeit
with an obligation to notify HMRC (using Brm
VAT 1614J) certifying that the conditions are met,
but in other situations the taxpayer must obtain
HMRGCs permission before revoking.

The conditions for revoking without permission
are set out in a part of HMRC's public Notice 742A
which has the force of law.

There are five conditions listed there. If
Condiion 1 is met, that is suf ficient and one can
submit the VAT 1614J. If Condition 1 is not met,
one must meet all of Conditions 2, 3, 4 and 5 in
order to be able to r evoke the option to tax wi th-
out HMRCS permission.

The conditions
Condition 1 is that at the time when the option
is revoked neither the taxpayer nor a relevant
associate connected to the taxpayer has a rele-
vant interest in the building or land. In some
cases t will be straightforward but in other cases,
where VAT groups are involved, one needs to con-
sider the explanatory notes carefully.

Taxpayer, in this context, is defined as:

‘(@) a person who exercised the option to tax
or is treated as making that option by virtue of a
real estate election pursuant to paragraph 21 of
Schedule 10 to the Act [the V AT Act 1994]; and

‘(b) in relation to an option to tax tr eated as
exercised by virtue of a r eal estate election made
pursuant to paragraph 21 of Schedule 10 to the
VAT Act 1994 by a body corporate treated as a
member of a group under sections 43A to 43D of
the Act other than the person described in (a)

Indirect Tax Voice, August 2009

VAT IN PRACTICE

above, the body corporate whose relevant inter est
gave rise to the option to tax.’

A ‘relevant group member’ is also defined as
being ‘a body corporate which is treated under
sections 43A to 43D as a member of the same
group as that person at that time’.

Supposing, then, that Condition 1 cannot be
met, one must meet all the remaining conditions.

Condition 2 is that the taxpayer or a relevant
associate connected to the taxpayer held a rele-

A relevant grant is essentially one where there
IS an expectation or intention that it will give
rise to significantly greater consideration being
received after the revocation than before It
except as a result of a normal commercial rent
review. This provision essentially seeks to pre-
vent manipulation as regards values of supplies

made pre- and post-revocation.

vant interest in the building or land at a time
when the option first had ef fect and more than 20
years before the option is revoked.
Condition 3 is that the land or bui Iding is not
a capital item (ie, a CGS tem) for the taxpayer or
a relevant associate connected to the taxpayer at
the time of r evocation. Last-minute changes pub-
lished on 27 July and effective from 1 August
2009 introduce an explanatory note that qualifies
this by ignoring, for the purposes of this test, CGS
items where the CGS epayments that would arise
are no more than £10,000. This will be helpful to
those whose CGS adjustments ae of low value
and the CGS adjustment period is nearly ended.
Condition 4 is that the taxpayer or a relevant
associate connected to the taxpayer has not made
a supply of the building or land in the ten y ears
prior to revocation where
either the consideration was
less than the open-market
value or it arose from a ‘rele-
vant grant’. A relevant grant is
essentialy one where there is
an expectation or intention
that it will give rise to signifi-
cantly greater consideration
being received after the revo-
cation than before it, except as
a result of a normal commer -
cial rent review. This provision
essentialy seeks to prevent
manipulation as regards values
of supplies made pre- and
post-revocation.



VAT IN PRACTICE

Condition 5 deals with prepayments. It
requires that no part of a supply of goods or ser -
vices made to the taxpayer or to a r elevant asso-
ciate connected to the taxpayer before the option
to tax is revoked will be attributable to a supply or
other use of the land or bui ldings by the taxpayer
more than 12 months after the option is r evoked.
This limits the ability of taxpayers to manipulate
VAT recovery on costs incurred before revocation

Unfortunately the complexity is not diminished if
the property is only worth a few hundred
thousand pounds. So there is, it seems, a

disproportionate compliance burden and cost for

smaller and medium-sized enterprises.

that will relate to the making of exempt supplies
after revocation. The concern with this condition
is that the wor ding could catch more categories of
expenditure than intended and the latest set of
revisions does not address this.

If the conditions are not met, HMRCS permis-
sion must first be obtained using the same form,
VAT 1614J, but HMRC wil only be able to consid-
er applications if Condition 2 has been met.

A useful recent development is that the
changes from 1 August 2009 include a provision
for HMRC to grmant permission for revocation by
reference to a specific event, rather than just wi th
effect from a date. This could help in situations
where revocation is sought to enable the VAT-
exempt sale of a property but where the sale falls
through and the taxpayer remains in possession
of it, such that continuation of the existing option
to tax is desirable. The existing option to tax can
then continue in place, avoiding the need for a
fresh option to tax that could last f or another 20
years or more.

In connection with VAT groups, the rules can
result in a body corporate continuing to be a rel-
evant associate of the person who made an
option to tax, even after leaving the VAT group.
There are some circumstances when one auto-
matically ceases to be a relevant associate but of
contemporary interest are the arrangements for
ceasing to be a relevant associate under the 20-
year rule.

In this case a body corporate can cease to be
a relevant associate if it meets five conditions and
notifies HMRC ly way of form VAT 1614B. The
conditions have some similarities with those for
revocation but all of them must be met bef ore
notification can be made; otherwise the permis-
sion of HMRC must be sought.

The conditions are as follow.

1. ‘The body corporate has ceased to be treat-
ed as a member of the VAT group (see section 43
of the VAT Act 1994) by virtue of which i t became
a relevant associate of the opter.” Compliance with
this condition is probably readily recognisable.

2. ‘The body corporate has:

« held any relevant interest in the building or
land acquired whilst a member of that V AT group
for a period of at least 20 y ears; and

* been treated as a relevant associate of the
opter for a period of at least 20 y ears!

3. ‘Any land or building that is subject to the
option is not, in relation to the body corpor ate,
subject to input tax adjustment as a capital item
under the CGS’ Interestingly the £10,000 relax-
ation mentioned above in connection with revoca-
tion has not been extended to this set of condi -
tions.

4. ‘The body corporate, or a person connected
with it, has not, wi thin a period of ten y ears end-
ing on the date that the body corpor ate ceases to
be a relevant associate, made a supply of a rele-
vant interest in the building or land that is subject
to the option that: w as for a consideration that
was less than the open-market value of that sup-
ply; or arose from a relevant grant.’

Essentialy this replicates Condtion 4 for revo-
cation.

5. ‘No supply of goods or services has been
made for a consideration to the body corpor ate
(or to a person connected with it) which will be
wholly or partly attributable to a supply or other
use of the land or buildings made by that body (or
by a person connected with it) more than 12
months later.” Again, this essentially replicates
Condition 5 for revocation and the same concerns
arise regarding its interpretation.

Conclusion

One cant help but reflect on how complex the
provisions have become. Of course, the industry
values flexibility in this area and where a multi-
million-pound property is concerned, it sometimes
pays to employ a specialist in the ways of the
revocation maze, since the benefit of r evoking an
unwanted option to tax could be significant.

Unfortunately the complexity is not diminished
if the property is only worth a few hundred thou-
sand pounds. So there is, it seems, a dispropor-
tionate compliance burden and cost for smaller
and medium-sized enterprises.

1 August 2009 has crept up on us and the first
revocations will now be occurring. No doubt some
will be straightforward enough but one might
expect the circumstances of a group that has held
property for over 20 years not to be that simple.
It will be interesting to see how HMRC opeates
this regime in practice.
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Senior Accounting

Officer Obligations

A step change in internal control of customs matters?

Phil Challen is
a Fellow of the
Institute, and
over the last
20 years has
split his time
fairly evenly
between
Customs, the
large
accounting
firms and
latterly
industry

10

emoaned the low priority their tax has been

ssigned both within their corporate client
base and within HMRC. The later, of course, dri-
ves the former. A Surveyor of Customs once told
me that if the penalty for making an incorrect dec-
laration were death, very few errors would be
made.

As it is, the allocation of resources within
HMRC males it unlikely that any error might be
found, and even if it were uncovered, the result-
ing ‘light touch’ is such that many companies pre-
fer to risk making errors that are unlikely to be
found, rather than invest in the sort of internal
controls that would prevent them happening in
the first place. This is a commercial decision,
often made by default, and is probably the status
quo prevailing in most UK importers and
exporters.

The 2009 Budget introduced a measure that
threatens to challenge that status quo, and which
might achieve what generations of customs prac-
titioners and customs officers have failed to do —
make senior management take ownership of and
responsibiity for customs compliance. The
Treasury in general, and HMRC in particular might
be surprised to hear this, as it appears to be an
unintended consequence of a wider measure; but
it may nevertheless come to pass.

Fr many years customs practitioners have
a

The 2009 Budget provisions

Section 93 of, and Schedule 46 to, the Finance Act
2009 provide that Senior Accounting Officers
(SAOs) of large companies must take reasonable
steps to ensure that the company and its UK sub-
sidiaries (if any) establish and maintain appropri-
ate tax accounting arrangements. SAOs must pro-
vide HMRC wth an explanation of the r espects in
which those arrangements might not be appropri-
ate.

Although HMRC does not expect this oblgation
to result in significant extra burdens as regards
the mainstream taxes, customs and excise duties
are somewhat different. Whereas large companies
have extensive computerised management of
most UK taxes, and prudent internal contr ols over
the systems, people and processes that manage

such taxes, this is not normally the case for cus-
toms and excise duties. Indeed, in most compa-
nies the accounting managers would not expect
to have management control of the customs func-
tion and may well have no idea how a customs
declaration is actually made.

The effect of Schedule 46 is that responsibiity
for the entire customs function falls squarely in
the lap of the Finance team. This in itself is revo-
lutionary, as the customs function straddles the
Finance, Legal, Tansportation, Sourcing and
Operations departments, without falling naturally
into the ambit of any of them. Consequently, the
function has traditionally fallen between several
stools and as often as not it gravitates to whichev-
er department is unable to of fload it to any less
glamorous department. As a general rule, the
department ultimately lumbered with responsibii-
ty for the customs function tends to be strapped
for cash and unable to fund the resources neces
sary to replicate the sort of internal contr ols the
Finance team takes for granted when dealing with
other taxes.

The SAO vis-a-vis customs duty

There can only be one SAO for each company at
any one time, and this individual has to be noti -
fied to HMRC. As wth other tax es, the main role
of the SAO as regards the customs function is to
ensure that the company establishes and main-
tains appropriate customs duty accounting
arrangements. It is open to question whether this

means the SAO role is limited to customs compli-
ance on inbound (import) mo vements. While the
EU imposes no export duties, export or re-export
arrangements may significantly affect many
aspects of customs complance — and indeed
import duty liabilities. In practice, a SAO who
accepts responsibiity for the import f unction will
often find that his new department also r outinely
deals with exports. As only large companies fall
within the ambit of Schedule 46, it is clear that a
lack of funding will not count as a reasonable
excuse for failing to get to grips wi th the f unction,
so immediately we can infer a need to take the
customs function under the SAOs management
and budgetary control.
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The SAO also has to certify to HMRC annualy
that the company had appropriate financial con-
trols over the duty liability throughout the finan-
cial year. Where the controls fell short of the
requirement at any point in the year, the SAO
must detail the deficiencies. The SAO is personat
ly liable for the accurate and timeous completion
of this certificate, and faces a £5,000 personal
fine if he or she fails to discharge his or her duties
adequately.

It f ollows that the SAO must be sufficiently in
control of the customs function to be able to
assess ts performance and to ensure the correc-
tion of any deficiencies uncovered. Though this
does not necessarly mandate management con-
trol of the function within the Finance depart-
ment, in most cases SAOs wil surely want to be
in de facto control of a function upon which they
have to report so intimately, and within which
they are required to ensure appropriate account-
ing arrangements. The likely outcome, then, is a
transfer of control over the customs function to a
dedicated Finance department.

Exercising the SAO function

Customs duty is an odd tax. Like VAT itis a trans-
actional tax, but chargeable only on individual
movements of goods across the external
Community border. The ‘tax returns’ for this tax
are the movement-based customs declaations
submitted to HMRCS CHIEF computer by the
importer or its agent whenever the movement
occurs. In order to control the tax, the SAOS team
must control the data surrounding the movement,
as that data ends up on the tax r eturn. I n basic
terms, controlling the data means being thor-
oughly conversant with the classification, valua-
tion, origin and duty relief programmes affecting
the movement. I n turn, these aspects of customs
compliance require a thorough knowledge of the
contractual details governing each and every
movement.

In assessing the existing process, the SAO is
likely to be told that the task of gener ating cus-
toms declarations is outsourced to a third-party
clearance agent, and this cheap process has gen
erally led to adequate outcomes, as HMRC #pi-
cally audits the declarations without finding signi f-
icant errors. In many cases the importer will not
even see a copy of any declaration that has been
made on its behalf. Paragraph 14 of Schedule 46
defines ‘appropriate tax accounting arrangements’
in the following terms:

‘(1) “Appropriate tax accounting arrange-
ments” means accounting arrangements that
enable the company’s relevant liabilities to be cal-
culated accurately in all material respects.

‘(2) “Accounting arrangements” includes
arrangements for keeping accounting records.
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HMRGS draft guidance to SAOs indicates that
tax accounting arrangements are ‘the framework
of responsiblities, policies, appropriate people
and procedures in place for managing tax compli-
ance risk, as well as the systems and processes
which put this framework into practice. Therefore
they cover the entir e end-to-end process from ini-
tial data input into ac counting systems to arriving
at the numbers which form the basis for comple-
tion of the tax r eturn.’

The role of the clearance agent
The draft SAO guide suggests that customs duty
accounting arrangements may include the follow-
ing broad elements:

« a process for gathering and recording data in
a systematic way;

« an understanding of the k ey customs compli-
ance risks in the business;

Objectively, reasonable steps could be
described as the steps a person in this
situation would normally be expected to
take to ensure that risks to tax compliance
are properly managed and to enable the
various returns to be prepared with an
appropriate degree of confidence

« designing and implementing contr ol activi-
ties to mitigate these risks — for example, separa-
tion of responsibiities and ensuring that people
who undertake delegated activities have the right
levels of skill and competence;

e mechanisms for communicating roles and
responsiblities;

e monitoring activities to ensure that controls
are operating effectively — the level of monitoring
required will vary according to the level of risk
present.

Objectively, reasonable steps could be
described as the steps a person in this situation
would normally be expected to take to ensure that
risks to tax compliance are properly managed and
to enable the various returns to be prepared with
an appropriate degree of confidence.

Where the preparation of tax r eturns (customs
declarations) are outsourced to a third party, the
SAO will need to assure himself that the r oles and
responsiblities of the agent are clear; that the
data the agent uses to create the declaration is
accurate; that the agent’s staff are technically
proficient and the softw are the agent uses to cre-
ate declarations is adequate for the task; and that

11
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the agent’s output is an accurate reflection of the
movement in question. This latter presupposes a
post-entry audit activity that will be alien to many
companies in this field — even large ones.

‘Reasonable steps’ wil include delegating con-
trol and monitoring activities to other people but
HMRC wil surely expect this delegation to take
place within its own risk-management framework
to ensure, for example, that people are suitably
trained to carry out the delegated activity, that
they are themselves subject to appropriate moni-
toring and control, and that they have adequate
information and sufficient time to do the job ef fec-
tively.

It will take time to implement the organisational
and structural changes needed to ensure that
the customs compliance team becomes aware

of, and can react adequately to, the contractual

provisions governing any given movement.
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The Budget was a wake-up call.

Where the import activity is wholly outsourced
to the clearance agent, the question of accurate
data becomes a key one. Bearing in mind that a
clearance agent will not open any boxes, is it rea-
sonable to suppose he can acurately classify any
product? Is it reasonable that he should use a
commodity code stated on the supplier’s invoice,
when that commodity code is raised for the pur-
pose of export from the source country, and the
agent has no knowledge of the competence of the
people assigning that commodity code? The
answer is surely ‘no’.

Similarly, is it reasonable to expect the agent
to know whether the in voice price is fully loaded?
Whether the parties are related to each other?
And if so, what transfer pricing arrangements
exist between the companies? The probability is
that these issues have never been discussed; yet
the declaration constitutes a legally-binding state-
ment on these matters. Again, it is not r easonable
to expect the agent to know these things. | n con-
sequence, the importer must take responsibiity
for providing the agent with accurate data with
which to make a declaration. This implies refer-

ence databanks maintained and periodicaly vali-
dated by the importer, which effectively means
the SAOS Finance team, as wel as detailed
instructions to the agent r egarding the commer-
cial details and customs reference data for each
declaration.

Conclusion

In short, the SAO will at the very least need to
establish and then maintain accurate and detailed
internal reference data on the key customs issues
of classiffication, valuation, origin and duty relief
mechanisms. In many companies this will be a
significant increase in the effort they have made
to date and many companies will struggle to
implement this step-change in internal control
before 1 January 2010. As the SAO has to report
any deficiencies in his or her processes on and
after that date, it is likely that his or her first
report will have to indicate the deficiencies.

Fortunately, HMRC has ecognised this and the
guidance accepts that the first r eport may well be
unsatisfactory. Paragraph 29 of the guidance
says:

‘... ary SAO who begins a review of the appro-
priateness of the tax accounting arrangements
during the first financial y ear covered by this mea-
sure will be treated as having taken “reasonable
steps” in respect of that period. It f ollows that in
these circumstances the SAO would not be
penalised in respect of any failure in that first
year. There is still a requirement to submit a cer-
tificate and this should fairly reflect the state of
the tax accounting arrangements. HMIRC ecog-
nises that in the first financial y ear SAOs may
therefore want to qualify their certificate in some
respects!

There is thus a one-year period of grace. This
should not be wasted, as large companies will
take at least a year simply to establish a database
of relevant information and validate the data held
therein. In addition, it will take time to implement
the organisational and structural changes needed
to ensure that the customs compliance team
becomes aware of, and can react adequately to,
the contractual provisions governing any given
movement. The Budget was a wake-up call. SAOs
who hit the snooze button and have slumbered on
may well have cause to regret it once they are
fully awake.

Readers are invited to submit ideas for articles they would
like to write. Previous experience is unnecessary and
articles do not have to be any particular length. The only
condition as to subject-matter is that the article should be
about indirect tax. Please email enquiries@theiit.org.uk
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Baker Tilly,
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have caught
his interest
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VAT blow for charities, colleges and city
academies

HMRC has announced the wihdrawal of an impor-
tant VAT concession that is likely to result in sig-
nificant extra cost for charities.

Charities do not pay VAT on the construc-
tion/acquisition costs of new buildings, provided
that the building is used solely for charitable pur-
poses. Until now, HMRCS interpretation of ‘solely’
meant at least 90% charitable use, essentialy
allowing charities some business use.

This ‘90%’ concession was invaluable for char-
ities such as further education colleges, as the
teaching of students aged over 19, for example, is
regarded as a business activty. Equally, city acad-
emies put their buildings to business use as wel
as charitable use. Without the concession, it is
likely that many charities would not be able to
acquire buildings free of VAT. As charities cannot
recover all the VAT they are charged, the VAT on
top of the construction/pur chase costs would rep-
resent a huge cost, making some projects unvi-
able.

The withdrawal of the concession from 1 July
2010 is therefore very bad news for many chari-
ties. In place of the concession, HMRC sgs that it
believes ‘solely is to be interpreted as meaning
that the building must be used for at least 95%
charitable use. Compounding the change is the
added requirement for the charity to monitor the
use of the building over the next 10 years. If the
building is put to mor e business use than ervis-
aged when the charity acquired the VAT-free
building, it will need to pay an output tax char ge.
Previously, the concession in place alowed any
change of use to be disregarded if the change was
not envisaged at the date of acquisition.

This is a blow for charities but some charities
may benefit from the concession withdrawal.
Those that did not meet the 90% chari table use
test when considering the floor space of the build-
ing or the time spent/number of staf f working on
charitable activities were until now unable to
obtain VAT-free buildings. However, under the
new 95% rule, HMRC says that it will consider any
method for calculating use, provided that it is ‘fair
and reasonable!

End of the line for VAT refund opportunity?
The Scottish Court of Session has ruled that the
three-year capping provisions that are applicable

to VAT refunds were lawfully enacted, putting an
end to the hopes of many taxpayers that historic
VAT refunds may be possible.

Doubt was cast on the validity of the pr ovisions
when Scottish Equitable plc succeeded in its chal-
lenge before the Edinburgh VAT Tribunal back in
2006. As a consequence, a lage number of tax-
payers submitted claims for any VAT they had
overpaid in the period 1996/97 to the pr esent.
These claims were in addition to the claims per-
mitted by Finance Act 2008 for the period 1973 to
1996/97 (the so-called ‘Fleming’ or ‘Condé Nast
claims).

HMRC has now issued a Bief stating that the
Court of Session has alowed HMRCs appeal
against the 2006 Tribunal decision. As the ruling
will not be appealed by Scottish Equitable, this
marks the end of the line for all those claims that
were stood over pending the outcome at the
Court of Session, unless another taxpayer choos-
es to have its appeal heard before the courts.

The Treasury will certainly be relieved at this
decision. If the Court had ruled in Scottish
Equitable’s favour, the Treasury could have been
hit with further VAT refund claims running into the
billions. Although this is disappointing news for
taxpayers, it was always clear that the chances of
success wetre relatively slim.

First opportunity to revoke ‘options to tax’

From 1 August 2009 it will be possible to revoke
‘options to tax’ made when the facility was first
introduced 20 years ago.

By opting to tax a pr operty, the landlor d/owner
has chosen to charge VAT on the rent or sale of
the property. The advantage of doing so is to
allow the landlord to recover VAT on expenditure
connected with the building, such as purchase
and ongoing maintenance costs. The impostion of
VAT on the rent will not be a problem for any ten-
ant that can recover the VAT it is charged in full.

However, for those organisations and busk
nesses that cannot recover all the VAT they are
charged, the imposition of VAT on the rent is a
substantial additional cost for them. Landlords
with such tenants may be eager to revoke an
option to tax they made 20 y ears ago, as VAT will
no longer be chargeable on the rent to the tenant.
In addition, landlords of empty properties will wel-
come the chance to make the building more
attractive to prospective tenants, including those
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that cannot recover their VAT in full — for exam-
ple, financial institutions and charities.

[More comment on this development is includ-
ed in an article on page 6 of this issue.]

VAT fraud hits carbon credits

As predicted, fraudsters have devised yet more
inventive ways of defrauding the Exchequer of bil-
lions of pounds of VAT revenues. Whereas a few
years ago MTIC (Missing Tader Intra-Communty)
fraud was rife in the mobile phone and electronic
goods sectors, it now appears that it has spread
to the carbon credit market.

HMRC maed to combat the fraud in the elec-
tronics sector by introducing a compulsory reverse
charge for intra-UK transactions. This meant that
the supplier could not ‘disappear’, leaving unpaid
VAT due to HMRC, as the oblgation to pay VAT
shifted from the supplier to the customer. Only
recently, permission was granted by the European
Councl for this measure to be extended for a fur-
ther two y ears, until April 2011. However, during
this time fraudsters had turned their attention to
the carbon market, with its volume of high-speed
and high-value transactions.

To prevent further losses HMRC has now talen
decisive action and introduced legislation to zero-
rate the supply of intr a-UK emissions alowances.
This measure has effect from 31 July 2009.
However, the UK does not have permission from
the European Councl to intr oduce this measure
and is pinning its hopes on the Council retrospec
tively agreeing to its implementation. Zero-rating
was considered by HMRC to be the only option
which could be introduced quickly enough to com-
bat this fraud. Given the fact that this f raud, if not
stopped, could cost many bhillions of pounds
across the European Union, it is likely that the
Councli will give its agreement to the measure.

The UK is the third Member State to have
taken action, following announcements from
France and The Netherlands, and as such the
European Commission wll be under pressure to
present a solution quickly by those Member States
that have chosen to wait for its proposals.

Treasury may be hit by billions in interest

claims

In May 2009 the High Court ruled that compound
interest is payable in principle on overpaid VAT. In
many cases, this wil mean that the inter est
receivable will far exceed the value of the over-
paid VAT that the taxpayer is due back from
HMRC.

Mr Justice Henderson ruled that compound
interest is appropriate restitution f or loss of use of
the funds rather than the r emedy currently avail-
able under UK law. However, this is only the case
where the overpayment of VAT arose because UK
legislation or HMRC poicy are contra EU law. I n all
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other circumstances, only simple interest is
payable.

It has now emerged that many large corpora-
tions and some local authorities have served
claims at the High Court since this judgment was
released in May. This is on the basis that they
believe they have overpaid VAT because UK \AT
law was not in line with EU law. The value of these
claims runs into millions.

When the value of these claims is added to the
value of claims stood over pending further litiga-
tion before the Upper Tribunal (the so-called
‘Compound Interest Project’), the potential cost to
the Treasury could run to billions of pounds. By
way of example, Littlewoods’ claim for compound
interest has been reported as being in excess of
£1 billion. If the taxpa yer is successiul the quan-
tum of these claims will hit the Treasury hard,
along with the litigation fees that will be incurred
in defending the claims.

Other news since last time

Guidance for Senior Accounting Officers of Large
Qualifying Companies (see snipurl.com/prdxp). An
article on page 10 of this issue expands on this
from a customs duty perspective.

An Impact Assessment of the Export Contmol
System (see snipurl.com/prflv).

HMRC Bief 35/09: use of r ebated fuel in grass
cutting vehicles (see snipurl.com/prhce). This
replaces Bief 42/08.

HMRC bank acount changes for VAT pay-
ments from 8 July 2009 (see snipurl.com/prfrk).

HMRCBrief 36/09: VAT treatment of deposits
relating to sales of land on which dwellings are to
be constructed (see snipurl.com/prfuz).

HMRCBrief 38/09: VAT treatment of ‘Dutch
barges’ and similar vessels designed br and used
as permanent residential accommodation by own-
ers (see snipurl.com/prfz3).

HMRCBrief 40/09: VAT and the High Court
decision in Rank plc claims of overpaid VAT in
respect of mechanised cash bingo to be processed
(see snipurl.com/prg90).

HMRCDepartmental Report 2008/09 (see
snipurl.com/prghu).

HMRCBrief 43/09: certain services performed
by psychologists became exempt on 1 July 2009
(see snipurl.com/prgmr).

Cross-border VAT changes 2010: updates with
effect from 22 July 2009 (see snipurl.com/prgvj).

Amendments to the option to tax (see
snipurl.com/prgy?2).

SDRI Newsletter 10: guidance on collective
investment schemes (see snipurl.com/prh10).

HMRC Bief 45/09: changes to the f orms and
guidance used by individuals who are claiming
back VAT that they incurr ed as DIY housebuiders
and converters on the costs of their bui lding work
(see snipurl.com/prh8c).



