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Welcome

o the first issue of the new, longer, more colourful
Tlndirect TaxVoice. We hope that it will be warmly

received and look forward to your comments, which
should be emailed to enquiries@theiit.org.uk.

In the same vein we would welcome contributions to
Indirect TaxVoice from among the readership. Please send
your ideas, suggestions or indeed draft articles to the same
email address: enquiries@theit.org.uk.

In this issue we start on p2 with details of the | nstitute’s
conference, which will take place on 17 September this
year, at the London Hilton on Park Lane and followed by the
Institute’s agm, as usual.

News from the Courts is on p3, featuring cases exclu-
sively from the UK Courts this time. Chris Reece summaris
es decisions on =zro-rating of food, phone cards, MTIC
fraud, differential tax treatment of similar gaming
machines, and insurance premium tax.

Deloitte has recently carried out an extensive survey on
attitudes to customs duty and the results are discussed by
Julie Park and Jason Wellden on p6. In view of the large
sums involved, it is somewhat surprising how little attention
is paid to controlling what is, after all, a significant cost for
many businesses.

Ernest Grayston takes a detailed look at the Export
Control System, starting on p10. This was supposed to go
live in its entirety on 1 July 2009 but delays in other
Member States have led to a phased introduction. Ernest
quotes the most important parts of the guidance issued so
far by HMRC and questions how easy i will be for traders
to comply with the new system’s requirements.

Finally, on p15, we summarise the most important V AT
technical news which has arisen since our last issue.

We trust that the new -look /ndirect TaxVoice will be well
received but would suggest that i t will be improved still fur-
ther by active participation among the | nstitute’s member-
ship. Please help us by commenting, making constructive
suggestions and, best of all, by contributing to the publ ica-
tion. There is a wealth of specialist knowledge out there, so

rwhy hide it under a bushel?
Chris Reece



Procter & Gamble UK v HMRC

Court of Appeal, 20 May 2009

Pringles are a well-known savoury snack made
from potato flour, corn flour, wheat starch and rice
flour together with fat and emulsifier, salt and
seasoning. The potato content is around 42 per
cent.

To be standard-rated Pringles must be within
VAT Act 1994, Sch 8, Group 1, Excepted Item 5:

‘potato crisps, potato sticks, potato puffs and
similar products made from the potato, or from
potato flour, or from potato starch’

The VAT Tribunal held that Pringles were prop-
erly standard-rated but the High Court allowed
Procter & Gamble's appeal, holding that Pringles
are not ‘made from’ the potato, or potato flour.

The Court of Appeal noted that whilst Procter
& Gamble was not the appellant in this case, it
was the party which had to show that the T ribunal
had erred in law, otherwise there was no reason
to overturn the Tribunal's decision. The Court of
Appeal did not accept that Pringles, at 42 per cent
potato, are not ‘made from’ the potato, or potato
flour. Nor did it find anything wrong in the
Tribunal's decision. HMRGS appeal was therefore
allowed.

HMRC v Arachchige

Chancery Division, 20 May 2009

Mr Arachchige sold phone cads. The VAT Tribunal
held that if the supplier of the underlying telecom -
munication service belonged outside the UK but
within the EU, Mr Arachchige did not have to
account for VAT in respect of his sales of cards.
This resulted from the Tribunal’s interpretation of
Article 21(1) of the VAT (Place of Supply of
Services) Order 1992 (S| 1992/3121), which at
the relevant time read:

‘The place of supply of a right to services shall
be the same as the place of supply of the services
to which the right r elates (whether or not the
right is exercised).

Article 21(1) was amended with effect from 1
August 2006 but HMRC appealed against the
Tribunal’s decision on this point.

HMRCS appeal was suacessiul. The Court held,
following HMRC v IDT Card Services Ireland Ltd
[2006] STC 1252, that Article 21(1), as interpr et-
ed by the Tribunal, offended against the principle
of avoidance of non-taxation. | n other words, the
UK legislation had to be interpreted in such a way
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Pringles, Fraud and

Gaming Machines

as to ensure that the tr ansaction was taxed some-
where — that somewhere being the UK in a situa-
tion such as this, where Mr Arachchige was not
registered in any other Member State.

Blue Sphere Global Ltd v HMRC

Chancery Division, 22 May 2009

Blue Sphere purchased mobie phones from an
alleged ‘contra-trader’ and exported them. Blue
Sphere accordingly made claims for input tax,
which HMRC efused to meet on the ground that
Blue Sphere ought to have known that its trans-
actions were connected with the fraudulent eva-
sion of VAT.

The alleged ‘contra-trader’ would have been
the exporter in chains of tr ansactions in which the
importer to the UK would have disappeared with-
out accounting for VAT Had the alleged ‘contra-
trader’ made claims for input tax r ecovery HMRC
would have refused them and there might have
been a demonstrable connection to the missing
traders. By making sales to Blue Sphere the
alleged ‘contra-trader’ created sufficient output
tax to cancel its input tax claim and that claim w as
thereby transferred to Blue Sphere at a further
remove from the missing traders.

The VAT Tribunal agreed with HMRC that Bue
Sphere ought to have known about the fraud but
the High Court has now allowed Blue Sphere’s
appeal. HMRC had &iled to show that the al leged
‘contra-trader’ had been aware of the fraud and
the Tribunal had not made it clear that it was for
HMRC to demonstate that Blue Sphere ought to
have known about the fraud, rather than Blue
Sphere having to demonstrate that it could not
have known about the fraud.

Calltel Telecom Ltd and another v HMRC
Chancery Division, 21 May 2009

The High Court held in this case that the VAT
Tribunal had been entitled to conclude that Calltel
and the other appellant knew that they wer e
involved in or aiding fraudulent transactions.
HMRC vas therefore entitled to refuse the appel-
lants the input tax they had claimed.

The Court then considered the question
whether HMRC was entitled to refuse repayment
of input tax if HMRC therby benefited by an
amount which exceeded the overall tax loss occa-
sioned by the fraudulent transactions. The Court
held that HMRC must approach this on a transac

As usual, a
varied subject-
matter
covered by
Chris Reece in
his round-up
of indirect tax
cases - this
time all from
the UK Courts



NEWS FROM THE COURS

tion-by-transaction basis and that HMRC did not
need to have regard to the overall position. Thus
if HMRC was entitled to refuse an input tax claim
in respect of one transaction it did not have to go
further and consider whether refusing the claim
would or might lead to a potential o ver-recovery
by HMRC. Whist the principle of fiscal neutr ality
was not to be ignored, it would in this situation

VAT but some were exempt; the same applied to
slot machine games. The VAT Tribunal held in sep-
arate decisions that there was no objective justifi-
cation for such different treatment and that the
remedy was repayment of the VAT Rank had suf-
fered.

The High Court has upheld those decisions. It
confirmed that ther e are two elements to a breach
of fiscal neutrality: it must be shown that similar
supplies have been treated differently in VAT

There are two elements to a breach of fiscal
neutrality: it must be shown that similar
supplies have been treated differently in VAT
terms and that such difference has affected
competition. The Tribunal was entitled on the
facts to conclude that the games in question
were similar [and] to consider the question of
competition as between the different supplies

terms and that such difference has affected com-
petition. The Tribunal was entitled on the facts to
conclude that the games in question were similar
(although treated differently for VAT purposes).
Moreover, the Tribunal was correct to consider the
question of competition as between the different
supplies — those supplies made by the com-
plainant — rather than the appr oach argued for by
HMRC, which was that the complainant would
have to show an effect on competition as between
different suppliers — another supplier in competi-
tion with the complainant which w as treated dif-
ferently.

have to be subordinate to the objective of com-
bating fraud.

HMRC also had a duy to act proportionately.
That meant that irr ebuttable presumptions of ille-
gality would not be permitted but did not mean it
was disproportionate to r efuse a repayment to a
trader where it had been shown that the tr ader
was not entitled to the r epayment.

HMRC v The Rank Group

Chancery Division, 8 June 2009

Rank provided games of chance to its customers
by means of mechanised cash bingo and slot
machines. As a result of definitions in the Gaming
Act 1968 and provisions in the VAT Act 1994 some
mechanised cash bingo games wee subject to

The Court also upheld the Tribunal’'s decision
on whether, where a random number generator is
shared by several machines and does not reside
within one machine, the element of chance is pro-
vided by means of each machine. The Tribunal
had held that it was not and the High Court
agreed.

Homeserve Membership Ltd v HMRC

Chancery Division, 18 June 2009

Homesene arranged insurance contracts between
householders and insurance companies.
Homesene ensured that its administration fee
was charged in relation to a separate contract
between itself and the householder — separate,
that is, from the insurance contract between the

householder and the insurance company.
Homeserve argued that
because the chamge was

detailed in a separate contract
it was not subject to insurance
premium tax. The Tribunal did
not agree that for the purposes
of Finance Act 1994, s
72(1A)(b) the contr act between
Homesenre and the household-
er was a ‘separate contract’.

Homeserwe’s appeal has
been allowed by the High
Court. The phrase ‘sepanmte
contract’ meant no more than a
contract which was not the
contract between the house-
holder and the insurance com-
pany — charges under which
would be subject to insurance
premium tax.
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Deloitte’s Customs

Duty Survey

Julie Park and
Jason Wellden
of Deloitte's
Global Trade
& Customs
team
summarise the
results of their
recent
Customs Duty
Survey

more than 100 key personnel in the cus-
toms duty environment. The results make
interesting reading.

The survey was commissioned because, in a
climate where managing costs and improving the
cash postion of the business are of paramount
importance, we suspected that customs duties are
an area many businesses overlook. By way of con-
text, in 2007, the UK’s annual customs duty take
was €3.5 billion and the EU’s revenue from cus-
toms duty was €50.2 billion.

We ran the survey in May 2009 and responses
were received from customs managers, indirect
tax professionals, generl finance staff and logis-
tics personnel, from a wide range of businesses
and industry sectors across Europe.

The results make interesting reading, high-
lighting the fact that customs duty is indeed an
area where many businesses should perhaps
direct more focus and could make a significant
improvement to their cash position in addition to
managing risk more effectively.

Deloitte has recently carried out a survey of

A sticking tax

Customs duty is an irrecoverable cost of sale for
any business trading with customers or suppliers
outside the European Union (EU). It is therefore a
‘sticking’ tax, yet many businesses ae unaware of

Key findings

* 82% of r espondents are undertaking
cost-saving initiatives within the next 12
months; only 52% include customs duties in
this.

* 67% of r espondents use duty reliefs
and, of the 33% who do not, 47% ha ve
never considered using them.

e 20% of r espondents do not use duty
deferment arrangements.

e As many as 46% of respondents had
received a customs duty assessment from
HMRC.

* Only 10% of r espondents leave day-to-
day customs decisions to a Third Party logis-
tics provider (3PL).

* 22% of r espondents who use a 3PL do
not give instructions to that 3PL; 19% ei ther
do not receive copies of entries or do not
know if they do.

their annual customs duty bill. Consequently, its
profile within a business is sometimes rather low
against that of other tax es.

The purpose of our survey was to determine
how businesses view customs duty as a tax and in
particular to see whether it is tr eated as an above-
the-line cost by businesses looking at cost reduc-
tion in the curr ent climate.

The survey results will be of interest to any
business buying or seling goods with entities out-
side the EU and our findings are focused on two
key areas:

« cash flow; and

e corporate governance/managing tax risk.

Of the businesses appmoached, 46% had an
annual turnover of more than £1 billion and 31%
had an annual duty bill of over £1 million.

With almost half of businesses having an
annual duty bill exceeding £1 million we would
expect to see customs duty having a higher pro-
file, particularly in the curr ent economic climate.
Furthermore, one would expect to see minimisa-
tion of the annual duty bill as an important con-
tributor to cost reduction. Paradoxically, the
responses to the questions seem to suggest that
the legacy of customs duty as an often overlooked
tax, still holds true.

In our view, when considering the cost of the
annual duty bill, businesses should give thought
to the cost of managing the tax and making dec -
larations. With some 10% outsourcing customs
duty compliance to third-party logistic providers
(3PLs) — for example, freight forwarders — at an
average cost of around £40 per declaration, the
bottom line cost increases signficantly.

82% of respondents to the survey advised
they are undertaking cost-saving initiatives within
the next 12 months. However, only 52% intend to
include customs duties in this exercise, which sug-
gests a key area where above-the-line savings
could be made is being overlooked.

Of those who responded to the survey, 67%
currently use duty relief schemes. Of the 33%
who do not use duty relief schemes, 47% have
never considered them.

In our view, we would expect this figur e to rise
in the current economic climate, where cost
reduction and maximising cash flows is of utmost
importance. There are several available duty
reliefs and the surprising point here is that such a
high percentage of businesses have never consid-
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ered using the reliefs, despite the benefits of them
providing a suspension of customs duty and sig-
nificant cash flow efficiencies (see Matrix below).

The UK Chamber of Commece has reported a
pronounced and rapid deterioration in corporate
businesses cash posgiions. In the third quarter of
2008, for example, cash flow deteriorated at the
fastest rate since 1992 — a time when the econo-
my was slowly recovering from a prolonged reces
sion. Incorporating customs duties into cost-
reduction programmes could pay dividends in this
area.

In answer to the question ‘does your business
have a corporate policy on tax, risk and compli-
ance?, 79% of r espondents advised that they did
have such a policy. Of these, 71% said that cus-
toms duty is in scope and 72% have documented
customs-related procedures.

46% of r espondents said they had received an
assessment fom HMRC in elation to customs
duty. Considering that 28% of businesses do not
have customs-related procedures, it is perhaps
unsurprising that this figur e is so high.

CUSTOMS DUTF

Perhaps of more concern is the fact that 72%
of respondents do have customs procedures to
manage risk and yet have received assessments.
This cals into question the effectiveness of the
controls in the procedures and also highlights the

Perhaps of more concern is the fact that 72%
of respondents do have customs procedures
to manage risk and yet have received
assessments. This calls into question the
effectiveness of the controls in the procedures

fact that this can be a highly technical ar ea requir-
ing specialist knowledge.

The customs duty assessment and appeals
procedure is arguably more harsh than that for
other taxes, where administrative errors on decla-

Matrix

Benefits of certain approved customs procedures and schemes

The matrix below shows the benefits of implementing approved customs procedures and schemes.
Itis important to note that most HMRC schemes give cash flow benefits and can significantly improve
business processes and supply chain perbrmance.

Performance Cash flow Simplified Bottom line
improvement benefit procedures duty saving

1 SIVA P 1=

2 Deferment Account P B

3 IPR =2 P P 1=

4 Customs warehousing P P

5 PCC P P P

6 CFSP B P P

7 OPR P P P P

8 AEO P P

1. Simpilified Import VAT Accounting (SIVA) allows traders meeting certain criteria to operate a
duty deferment facility for import VAT with a reduced level of guarantee.

2. Deferment Account is an account underwritten by a bank or insurance company to which
import duties are posted.

3. Inward Processing Relief (IPR)is a customs procedure providing import duty relief for goods,
for example raw materials, imported into the EC for process and re-export outside the Community.

4. Customs warehousing is a system or place authorised by Customs for the storage of hon-com-
munity goods under duty and import VAT suspension.

5. Processing under Customs Contol (PCC) is a system of duty relief for goods imported or tr ans-
ferred from another customs regime for processing into products on which less or no duty is payable.

6. Customs Feight Simplified Procedures (CFSP) ae simplified procedures for the importation of
third-country goods, including the simplified declaration procedure (SDP) and the local cleamance pro-
cedure (LCP).

7. Outward Processing Relief (OPR) alows temporary export of Community goods for processing
or repair, and re-importation of the compensating pr oducts with duty payable on the value added.

8. Authorised Economic Opertor (AEO) is an EUwide accreditation scheme which affects almost
every aspect of a business that buys, sells, or moves goods into or out of the EU. This quality mark
shows that your controls and procedures are robust.
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CUSOMS DUTF

rations can lead to significant assessments, such
as those seen in the Caterpillar/FG Wilsoncase. In
this case the Tax Tribunal found against the tax-
payer and upheld an assessment of
£35,504,906.70.

Despite this, 90% of r espondents said they are
not ‘kept awake at night’ by customs duty issues.

In terms of the control of risk only 10% of
respondents to the survey leave day-to-day cus-
toms duty decisions to 3PLs. This figue is sur-

Customs duty does not always feature

in cost-reduction programmes. Whilst

customs duty is arguably a more obscure

and less understood tax than more mainstream
taxes (such as corporation tax and VAT) it
does directly affect a business’ top line

and therefore warrants a higher profile than

it currently enjoys.

prising at first glance, as it is believed that some
85% of businesses importing and exporting use
3PLs to complete declaations. The 10% figure is
perhaps rather the number of businesses leaving
all decision-making to the 3PL.

From our experience discussing Authorised
Economic Opertor (AEO) readiness with busi-
nesses, t seems that a large proportion of inter -
national operators do not regularly instruct their
freight forwarders or check the accuracy of cus-
toms declarations after they have been submitted.
Similarly, 22% of survey respondents that use
3PLs do not give instructions to them on how to
complete declarations. This essentialy means that
the 3PL is working without r ecourse to the client.

Further to that, 19% of r espondents to the
survey either do not r eceive copies of entries sub-
mitted by their customs agent or 3PL or do not
know if they do or not. Again this lea ves the door
open for potential error and potential assessment
from HMRC. Gien that customs duty falls within

the scope of the recently announced Senior
Accounting Officer (SAQO) regime it is likely many
businesses wil need to spend some time putting
effective procedures in place in this area.

On the subject of AEO, 84% had heard about
the AEO acreditation scheme and approximately
52% of these respondents consider that they will
be applying for it.

However, 30% of businesses are still undecid-
ed, possibly due to the lack of clarity around the
tangible benefits in becoming an AEQ

It seems that the majori ty of our respondents
are keen to improve their customs and interna-
tional trade procedures but remain unclear as to
the best way to go about this.

Conclusion

In summary, the findings of our first customs dut y
survey suggest the following areas that business
es could look to make some improvements in the
way they manage their international tr ade:

« Ownership — unusually for a sticking tax cus-
toms duty is dealt with by a wide variety of peo-
ple in the business. This can lead to a lack of own-
ership and focus on the tax.

* 46% of businesses have received an assess
ment. This is a significant number which indicates
that businesses do not currently exercise proper
control over customs duty, or that r esponsibiity
for it is outsourced to 3PLs with little control.

e Customs duty does not always feature in
cost-reduction programmes. Whilst customs duty
is arguably a more obscure and less understood
tax than more mainstream taxes (such as corpo-
ration tax and VAT), it does directly affect a busi-
ness’ top line and therefore warrants a higher pro-
file than it currently enjoys.

There has never been a more important time
to ensure that y our business is managing customs
duties effectively. There are a number of basic
remedies and concessions which wil bring signifi-
cant cash savings. Our survey and the accompa-
nying matrix of opportunities (at the bottom of
page 7) highlight some of these and we hope they
will be of use in helping businesses benchmark
their customs duty effectiveness.

Contacts

following Deloitte specialists:

jwellden@delotte.co.uk

To discuss ary of the r esponses or the issues highlghted in the survey, please contact any of the

UK Julie Park +44 20 7007 3740 julpark@deloitte.co.uk; Jason Wellden +44 20 7007 1122

Netherlands Jos Koedijk +318 8288 2524 jk oedijk@deloitte.com

Belgium Fernand Rutten +322 600 6606 f rutten@deloitte.com

Central Europe Joanna Stavowska +48 (22) 5110849 jsta wowska@delotte.com
Germany Herbert Bayer +49 89 29036 8287 hbayer@deloite.com

Denmark Lone Fris +45 36103495 lkristensen@deloitte.com
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ECSChanges In Digest

Ernest
Grayston
updates us on
implementa-
tion in the UK
of the Export
Control
System (ECS)
with effect
from 1 July
2009

10

introduction of ECS in the UK. This article

attempts to provide a summary of the
changes, with a listing of the various documents
and how to download them.

There are several documents relating to the

Who should read?

Exporters, freight agents and all parties involved
in the export supply chain. The article is intended
mainly for exporters using an agent to submit
their export declarations, so that they can check
that their exports ar e being entered correctly.

Background

A comprehensive overview of the Multi-Annual
Strategic Plan was published in the August 2008
edition of | ndirect Tax\oice (see page 9 of Issue
100). Following is an excerpt referring to the
Import Control System and Export Control
System:

‘Put simply, part of the MASP is the introduc-
tion of electronic systems alowing customs clear-
ance in cases where more than one Member State
is involved. This objective has already been
achieved with regard to transit — in the f orm of
NCTS [the New Computerised Transit System] —
apart from the TIR [Transport International
Routier] pr ocedure (shortly to be included), and is
already being pursued with regard to ECS which
will form the basis of a Community-wide
Automated Export System (AES)!

ECS

The ECS home page is the starting point and the
intention is to keep updating this page (this arti-
cle sets out the position on 1 July 2009 and one
would hope that updates have been put through
by the time readers receive their copies of this
issue). To view this document you need to go to
the HMRC websie www.hmrc.gov.uk; then click
on ‘Import & export’ at the top right; then on
‘International Trade Developments’; then on
‘Export Control System (ECS)’; then on ‘ECS Home
Page’ Or you can go directly there by using the
short link http://snipurl.com/I3sim.

The ECS home page states that:

‘The EU is implementing an Export Contmol
System (ECS) which introduces new EU pioce-
dures to computerise and control indirect exports
(where an export leaves the EU from a Member
State (MS) other than the MS of export) and to
implement the EU safety and security regulations

set out in the European Parliament and Council
Regulation (EC) No 648/2005 and the Commission
Regulation 1875/2006/EC.

‘ECS is the first stage of an Automated Export
System (AES) aiming for a computerised EU
export system to common standards!

In terms of implementation of ECS in the UK,
the home page says:

‘The Export Control System goes live on 1 July
2009 alongside the implementation of the safety
and security regulation. ECS wll impact on all
those involved in international trade from 1 July
2009. This web page has been designed to pro-
vide information on the changes you can expect
to see.

‘Transition Regulation relating to the Exit
Summary Declasation

[The full change was not implemented on 1
July 2009 because some Member States hae
been unable to amend their customs procedures
in time.]

‘Important note — Following a recent change to
the legislation some minor elements of ECS ae
subject to a transition period. The Transition
Regulation applies only to the Exit Summary
Declaration (EXS). ECS 1b (Ofice of Export func-
tionality) and ECS2 Saéty and Security will still go
live on 1 July 2009 as planned.

‘Traders will not be required to submit an EXS
until 1 January 2011. However, in the UK, CHIEF
has been upgraded to support the input of an EXS
from 1 July 2009 if a trader chooses to submit one
in the UK.

‘Details are available in the updated Frequently
Asked Questions (FAQ) below and a series of CIP
papers [Customs Information Papers] will be
issued throughout May 2009 explaining the
changes. The exports section of the Tariff (Volume
3 part 1) is also being updated to r eflect ECS and
safety and security changes. Ful details will be
available in the June 2009 edition of the Tariff.
JCCC Customs nformation Papers (CIPs) can be

found by clicking on the link
[http://snipurl.com/IBm99 — al though this is 2009
CIPs only; 2008 CIPs ae at

http://snipurl.com/I8mgk]. ’
So far, the ECS home page contains Inks to the
following documents:

¢ FAQ: Export Control System (see
http://snipurl.com/I8mel)
. UK ECS Spedication (see

http://snipurl.com/I8mf m)

* Export Accompanying Document (EAD) form
and explanatory notes (see
http://snipurl.com/I8mgs)
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e List of Items (L Ol) form and explanatory
notes (see http://snipurl.com/I8mhu)

e EAD and LOI printing guidelines (see
http://snipurl.com/I8mi i)
. EAD and
http://snipurl.com/I8mj5)

e ECS Pogress — Chief Changes Update —
Release 31 (see http://snipurl.com/I8mk4)

e ECS Tader and conformance test schedule
(see http://snipurl.com/I8mkn).

LOI details (see

ClIPs

I will list below the ECS-rlated CIPs that have
been issued to date and include some content.
However, it recommended that you download the
full documents.

CIP (08) 35

This CIP had been prepared to provide an
overview of the UK phased implementation of the
ECS Previous papers issued ae JCCC Rper (06)
57 - outlining the changes to the processing of
SAD copy 3/EAD documents under ECS; and JCCC
Paper (07) 32/JCCC Rper (07) 36 detailing the
background and staged introduction of ECS sys-
tem functionality and requirements for the pre-
sentation and control of the Export Accompanying
Document (EAD) where the UK is the final office
of exit for goods exported from other Member
States.

The CIP includes the following information:

‘Introduction of the ECS1 stages wll negate
the need for SAD copy 3 documents with naotifica-
tions of indirect exports being controlled electron-
ically. Initial use of EADs wil be replaced through
common messaging’

‘ECS2 S&S [sadty and security] arrangements
may cause some changes to existing procedures.
Export Summary Declaations (ESDs) wil apply to
all exports not just indir ect exports. However, due
to the fact that elements of the specification for
the data requirements were included in DES238
for SAD Harmonisation we perceive that ther e will
be minimal impact on trade systems.

‘HMRC wil continue to work wi th the UK trade
representatives to address outstanding issues.
Procedures need to meet legislative requirements
and facilitate the export of goods by UK traders.
CIPs detaiing procedures for ECS 1(b) and 2 will
be issued when these issues ae resolved.

‘To enable the UK to meet the legislative dead-
line HMRC wil deliver ECS2 in two stages:

e Phase 1 — To send the new ESD information
to CHIEF to improve risk analysis and targeting.
For indirect movements, messages to other EU
member states will still be routed out via our
ECN+ System.

* Phase 2 — To migrate to our strategic com-
mon components in 2011.
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INTERNATONAL TRADE

CIP (09) 31

This paper outlines the major changes which will
be implemented across the EU on 1 July 2009
when ECS goes ive and the safety and security
measures are implemented.

It starts:

‘CIP (08) 35 set out the timetable f or the intr o-
duction of the Export Control System (ECS) phas
es 1 and 2:

e ECSL1 is designed to beter control indirect
exports by passing messages fom the Member
State (MS) where the export starts, to another MS
where the goods will exit the EU. It intr oduces the
concept of Office of Export and Office of Exit.

e ECS2 (sakty and security) introduces a
requirement to provide pre-departure information
which can be risk assessed ly the Office of Export
and the results passed to the Office of Exit if
required.

‘This CIP paper provides a summary of the
major changes traders can expect.

‘A number of new data items may need to be
provided by traders to Customs for the first time,
particularly where goods are leaving the
Community via another Member State. HMRC buit
on its existing National Export System (CHIEF) to
support these data items when SAD H was intro-
duced last year. CHIEF wil continue to be the sys-
tem that tr aders use when ECS comes into efect
on 1 July 2009 but it has been enhanced to incor-
porate the changes required for both the contr ol
of indirect exports and the safety and security
requirements.

There is then a table outlining the main
changes relating to ECS Phase 1 (contol of indi-
rect exports). There is too much detail to include
in this article, but the main headings ar e given
and CIP (09) 31 should be downloaded to get the
full picture. The main headings are: Movement
Reference Number (MRN); Office of Export;
Economic Opentor Registration and identification
(EORI) number; Declaration Unique Consignment
Reference (DUCR); Export Acompanying
Document (EAD); Single Transport Contract
(STC); Box 29 — Office of Exit; Box 33 —
Commodiy Code.

The main changes relating to ECS Phase 2
(Safety and Security) are: Risk Assessment; The
introduction of time limits for the lodging of
export declarations; The introduction of a new
declaration type — Exit Summary Declaration
(EXS); Transition Regulation relating to the Exit
Summary Declamations.

Note that details are also included in the June
amendment to Volume 3 of the UK Tariff; tr aders
are advised to review sections 1.1-1.4 and 1.9
especialy. CIP (09) 31 also added that further
detailed CIPs would be issued shorty on some of
the above items, including STC and EADs — and,
indeed, that has happened (see below).
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CIP (09) 32

This CIP detais the legal deadlines for the lodge-
ment of export declarations which came into
effect on 1 July 2009. These are: (i) f or ‘deep sea’
containerised cargo, at least 24 hours before the
goods are loaded; (ii) for ‘short sea’ containerised
cargo, at least two hours bef ore leaving the port;
(ii) for air traffic, at least 30 minutes prior to
departure from an airport; (iv) f or rail and inland
waters traffic, at least two hours prior to depar -
ture; (v) f or road traffic, at least one hour prior to
departure; (vi) for supplies for ships and aircraft
at least 15 minutes prior to departur e.

The CIP adds:

‘These are the minimum legal deadlines that
were agreed for both exports and imports after
consultation with various trade bodies. It should
be noted that some commercial carriers (particu-
larly in the maritime industry) may require receipt
of the information included in an export declara-
tion long before the statutory deadlines to enable
them to meet their own saf ety and security and
commercial responsibiities.

Whilst most of the deadlines have caused little
comment, we and other Member States Customs
administrations are aware that the 24 hour con -
tainerised cargo deadline appears to have raised
some questions from the trade’

The UK polcy on lodgement deadlines is then
explained and needs careful reading to ensure
there is no possible delay, which could happen if
the input of CHIEF declarations or Arrival mes-
sages is delayed.

The next section, ‘HMRC ple in monitoring
ECS changes’explains that as such, there is no
intention at the current time to take a heavy-
handed approach to enforcing adherence to these
deadlines. However, HMRC wil be monitoring how
certain aspects of the ECS changes ae progress
ing for some time after implementation and may
then need to look to enhance enforcement of the
deadlines at a later stage.

CIP (09) 33

This paper explains why it is important to claim
STC (Single Transport Contract) and also outlines
the process which should be followed when com-
pleting an export declaration from 1 July 2009.

‘One of the legal changes which come into
effect on 1 July 2009 is that exporter may need to
specify on their CHIEF export declarations that
goods will travel under a STC.

‘A STC may also be referred to as a through Bill
of Lading (for maritime) or a thr ough Air Wayhill
(for air freight) and is where the commercial con-
tract of carriage is end-to-end. An example of this
would be where an exporter makes a booking
with their freight forwarder the terms of which
are, for example, Glasgow to Shanghai. The
export will not move directly between these loca-

tions, but may be moved using various modes of
transport (including by road) through any route
determined by the freight forwarder or ocean car-
rier. The precise detais of this routing may be
unknown to the exporter or declar ant.

‘Exporters and their declarants are therefore
advised to start speaking now to their usual
freight forwarder or ocean carrier(s) about the
terms under which their exports are carried so
that, from the 1 July 2009, they are able to cor-
rectly complete their export declaration where
goods will be travelling under STC.

‘Please note that it is not possible to claim STC
where the final exit from the EU is to be by road.

‘When STC is claimed t allows the UK to oper-
ate as both Office of Export and Office of Exit so
the formalities of the Office of Exit are completed
here in the UK before the export starts i ts journey.

‘Some EU Member States have, however, indi-
cated that they wish to check that the goods ar e
legitimately travelling under STC (particularly
where the goods will pass through a Member
State by road on their way to the “actual” point of
exit from the EU).

‘For this reason, HMRC advise that al consign-
ments carried under STC have available or can
make available the Movement Reference Number
(MRN) in the event that Customs officers at the
actual point of exit in another Member State may
want to verify that the export pr ocedures and
checks have been correctly completed at the
Office of Export/Exit in the UK.

‘The process for claiming STC on CHIEF fom 1
July 2009 is as follows:

e STC must be “claimed” at the point the
export declaration is input to CHIEF (ie by the
exporter/declarant) by inputting the Additional
Information (Al) code “STC99” into box 44

* box 29 (Office of Exit) must be left blank f or
all STC movements even where it is known that
they are moving indirectly via another Member
State.

‘All STC movements will be allocated an MRN.

‘If a subsequent Member State decides to
query an STC movement they may use the MRN
to retrieve the data from the UL ECS system
(ECN+) electronically.

CIP (09) 42
This was published on 19 June 2009; it provides
more detail on specific issues relating to ECS
‘Indirect export movements
‘ECS Phase 1 intoduces an electronic messag
ing system to replace the use of the paper SAD
Travelling Copy 3 for indirect export movements.
An indirect export movement is where goods
declared for export in one Member State are to
leave the EU via another Member State. In this
context the first Member State acts in the r ole of
Office of Export and the second Member State

Indirect Tax Voice, July 2009



INTERNAIONAL TRADE

14

acts in the role of Office of Exit and must certify
the final exit of the goods from the EU.

‘Whilst the UK introduced Office of Exit func-
tionality in September 2007, Office of Export func-
tionality is to be introduced on 1 July 2009. This
paper outlines the ECS Ofice of Export processes
that will operate in the UK from 1 July 2009.

‘Initiating an indirect export movement

‘The UK ECS messaging system is known as
ECN+. Howewer, UK traders will continue to inter -
face with CHIEF (the UK National Export S/stem -
NES). A Movement Reference Number (MRN) wil
be issued by CHIEF Pbr every export declaration
input after 1 July 2009, at the same time as the
entry number is now. The MRN is the key refer-
ence for ECS messaging.

‘UK Office of Export processing wil only be ini-
tiated by CHIEF when Box 29 (Office of Exit) on
an export declaration contains a valid Customs
Office code in another Member State. The Office
of Exit codes can be found on the Europa website
under EURORA COoL Ist [see
http://snipurl.com/I8sl9].

‘As soon as a CHIEF export declaation
receives Permission to Progress (P2P), an
Anticipated Export Record (AER) message wil be
sent to the ECS system of the Member State
shown in Box 29 to say that “the goods are on
their way”. This message wil include the MRN and
other details that allow the Office of Exit to iden-
tify the goods when they arrive at the EU frontier.

‘Once P2P is gien, the goods may move but,
if it is an indirect export exiting via another
Member State, it should be accompanied by an
Export Accompanying Document (EAD) showing
both the MRN and a barcode.

‘Once P2P is gien and depending upon the UK
location from which the goods are moving, the
CHIEF status (ICS) br the declaration will then
show either code 50, 51, (P2P codes) or 60 or 61
(departed codes). If a tr ader wishes, for departed
codes, a CHIEF S8 eport (Export Movement
Departure Advice) may be generated at this point.

‘Completion of an indirect export movement

‘Upon arrival of the goods at the Office of Exit
in another Member State, the EAD should be pre-
sented to the Customs authorities who will, if sat-
isfied, arrange for closure or completion of the
ECS maement on their system. This is done by
scanning the EAD barcode or input of the MRN
number into the ECS system which wil in turn
update the UK ECN+ and consequenty CHIEF

‘When an ECS maement is closed, CHIEF wil
update the declaration status (ICS) to 62 which
shows that the goods have exited the EU. At this
point an initial or further S8 report may be gener-
ated which will include the final ICS62 code.

‘It will be noted that wher e previously an ICS
of 61 did not pr ovide evidence of export, an ICS
62 code does fulfil this function.’

Pausing there, it is to be noted that VAT
traders will welcome this improvement.

‘Uncompleted indirect export movements

‘Where an ECS maement has been initiated, it
must in due course be closed. If an indir ect export
remains unclosed for a period of time the f ollow-
ing process is intiated.

‘Once a period of 45 days has elapsed fom
Permission to Progress and no completion mes
sage from another Member State has been
received, CHIEF wil generate a new report SO
(zero) to the declarant. The CHIEF status (ICS) of
the declaration will now change to 56.

‘The SO report is to remind the declarant that
the ECS maorement has not been completed and
advises of the necessty to take further action.
The message genemted by the SO report is as fol-
lows: “No official evidence of exit of this indir ect
export from the EU has been received. This ECS
movement is now under the contr ol of the UK ECS
Help-Desk at Harwich. Please emal evidence of
the status of this export to Harwich at the addr ess
listed on the ECS web page. NB: This ECSecord
will be cancelled if no response is received.”

‘This may require the declarant or his repre-
sentative to provide information to the UK ECS
Helpdesk at Harwich if, for example, the goods
left the UK for direct export to a 3rd country or
exited via an Office of Exit different to that
declared on the export declaration. The email
address for the ECS Helpdesk at Harwich is
ECSHelpdesk@hmic.gsi.gov.uk.

‘If ther e has been no satisfactory resolution of
the ECS morement within 150 days of Permission
to Progress being received, it will be cancelled on
ECN.

‘Converting a direct export to an indirect
export

‘It is r ecognised that in some cases, goods that
were originally intended for direct export (and
thus Box 29 on the CHIEF declamation was not
completed), may end up leaving via another
Member State.

‘In such instances, the MRN piovided by CHIEF
at the time of declar ation input can be provided to
the Office of Exit in another Member State who
will be able to interr ogate the UK's ECS database.
The CHIEF declaation will then be subject to the
processing as oufined above.

Conclusion

The introduction of ECS is \ery complicated and
all traders involved will have make sure they fol-
low the correct procedures outline above. The
concept of STC must be understood.

Finally, note that queries can be emailed to the
ECS Poject Team (mark.dillon@hmrc.gsi.gov.uk
or jim.sigley@hmrc.gsi.gov.uk) or the Exports
Policy Team (janet.guest@hmrc.gsi.gov.uk).
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VAT News Summary

Debt collection

HMRC has eported that as part of i ts work ‘improving how
we manage debt collection in HMRC we ae running a pilot to
test the benefits and impact of working with private sector
debt collection agencies! To provide feedback or for more
information please contact Anne Hassal by email (link at
http://snipurl.com/kx76l).

Vehicle Scrappage Scheme
HMRC Bief 31/09, issued on 14 May (see snipurl.com/I9qy1),
covers the tax implications of the Vehicle Scrappage Scheme.

Pringles

HMRC Bief 32/09, issued on 29 May (see snipurl.com/I9r5r),
records the decision of the Court of Appeal that Pringles are
standard-rated.

VAT and occupation
HMRC Bief 33/09, issued on 8 June (see snipurl.com/I9r gh),
clarifies HMRGS policy following the House of Lords judgment
in Newnham College

Cross-border VAT refunds
The OECD is running a suney inviting readers’ experience of
cross-border VAT refunds. Input is welcomed from all busi-
nesses that incur VAT in overseas jurisdictions.

More information and a link to the questionnaire can be
found at snipurl.com/kx7i9.

Reverse charge

HMRC Bief 34/09, issued on 18 June (see shipurl.com/I9r oi),
confirms the renewal of the EU derogation which allows the
UK to apply the reverse charge mechanism to trade in mobile
phones and computer chips.

Cars

VAT Information Sheet 07/09, issued on 29 June (see
shipurl.com/I9rxm), pr ovides new value-based bands to be
applied when using the simplified method of calculating VAT
on private use of company cars, dealer demonstrator vehicles
and rental cars from 1 May 2009.

Charitable use
HMRC Bief 39/09, issued on 1 July, states:

‘VAT. changes to the application of the zero rate to new
buildings used for a relevant charitable or residential use

‘This Brief announces a change in HM Revenue & Customs
(HMRC) interpretation of the of the legal pr ovisions that apply
the zero rate to new buildings used for a relevant charitable
purpose, and the withdrawal of Extra Statutory Concession
(ESC) 3.29 and two related concessions. \AT Information
Sheet 08/09 [see snhipurl.com/I9sfw] pr ovides further detail.

‘A building intended to be used solely for a relevant char-
itable purpose (non-business use) can be zro-rated if the
charity provides their developer with an appropriate certifi-
cate before the first supply is made.
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‘If, however, the building is put to a business use within
ten years of the building’s completion, VAT must be paid to
HMRC (a change in use chage) to reflect that the building
has ceased to be elgible to benefit from the zero-rate.

‘Under Extra Statutory Concession 3.29, HMRC has per
mitted zero-rating where a building was used 90 per cent or
more for a relevant charitable use. No change of use charge
arises in a case where a building ceases to be eligible if it was
zero-rated only as a result of the application of this conces-
sion.

‘The two related concessions, the “switching areas” con-
cession (where the overall use of the building was
unchanged) and the “look thr ough” concession (where the
occupiers’ use of the building was for a relevant charitable
purpose), enabled some business use of a bulding to be dis-
regarded.

‘Having fully considered the application of the provision
and considered appropriate decisions of the higher courts,
HMRC now ecognise that the term “solely”, as used in the
phrase “solely for a relevant residential or relevant charitable
purpose”, can incorporate an appropriate de minimis margin.
And in order to avoid unnecessary disputes in marginal cases,
HMRC wil accept that this statutory condi tion is satisfied if
the relevant use of the building by the charity is 95 per cent
or more.

‘In the light of this change of view, the ESC is no longer
considered to be necessary or appropriate. It wi ll therefore
be withdrawn, subject to a 12-month tr ansitional period, as
described below.

‘A person can now rely on this revised interpretation of
“solely” that is, 95 per cent or mor e, to determine whether a
building will be eligible for the zero rate or not.

‘For this purpose, use for a relevant charitable purpose
does not have to be calculated using one of the thr ee meth-
ods described in ESC 3.29. Aly method may be used to cal-
culate the qualifying use of the building, so long as it is fair
and reasonable. Prior approval from HMRC br any method of
calculation is not required.

‘If a building is zero-rated as a result of applying this new
interpretation, ther e will be a change of use charge if it ceas-
es to be eligible within ten y ears of the building’s completion.

‘ESC 3.29 and the two connected concessions wi now be
withdrawn, subject to a 12-month tr ansitional period starting
on 1 July 2009. During this transitional period, charities will
be able to continue to apply ESC 3.29, or choose to apply the
revised interpretation of the statutory pr ovision described
above.

‘Further details are in VAT Information Sheet 08/09.

‘The meaning of the term “solely” wi Il depend on the legal
context in which it occurs and on the nature of the underly -
ing transactions to which any particular piece of legislation is
directed. The revised interpretation described above applies
only to the construction of the phr ase “solely for a relevant
residential or relevant charitable purpose” as used in the con-
text of Groups 5 and 6 of Schedule 8, Group 1 of Schedule 9
and Part 2 of Schedule 10 to the VAT Act 1994
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